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Ethics of Professions and Business 


An achievement well worthy of remark is the 
May, 1922, issue of the Annals of the American 


Academy of Political and Social Science, devoted to 
“The Ethics of the 


Here are gathered for the first time in convenient 


”” 


Profession and of Business. 


form practically all the significant steps that have 
been taken in this country by the professions and 
business to formulate canons of ethics. A leading 
position is oivel to “The Ethics of the Legal Pro- 
fession.” The c butions on this subject include 
articles by Henry W. Jessup, of New York City, 
Edward A. Harriman, of Washington, Herbert Har- 
ley, of Chicago, 1 
York City. A selected bibliography on legal ethics 


Julius Henry Cohen, of New 


contains valuable references. The most available 
authoritative information with regard to the ethical 
codes of physicians, dentists, nurses and pharma- 
cists, architects, engineers, teachers, librarians, pub- 
lic service, the ministry, social workers, journalists 
and business men, is presented. 

The Oregon Code of Ethics for Journalism, 


adopted at the Oregon Newspaper Conference in 


1922, is printe full and is interesting as the 
latest effort to formulate ethical standards in an 
unusually important field. The first article empha- 
sizes sincerity as the foundation of ethical jour- 


nalism and declares that “we will interpret accuracy 


not merely as the absence of misstatement, but as 
the presence of whatever is necessary to prevent the 
reader from making a false deduction.’ Another ar- 
ticle emphasizes the necessity of “care, competency, 
thoroughness.” A third, dealing principally with 


the “liberty of the press,” declares that “the reputa- 
tions of men and women are sacred in nature and 
not to be torn down lightly.” It applies this prin- 
clarations that “we will not make 


ciple by specific 
‘privileged utterance’ a cloak for unjust attacks, or 





spiteful venting, or carelessness in investigation, in 
the cases of parties or persons.” The fourth article 
emphasizes the importance of moderation, con- 
servatism, and proportion in the display of news. 
The code further declares against outside control of 
the policy of journals, and adds: “We will not 
permit, unless in exceptional cases, the publishing 
of news and editorial matter not prepared by our- 
selves or our staffs, believing that original matter 
is the best answer to the peril of propaganda.” It 
rejects the maxim that a newspaper should follow 
its constituency in public morals and policy rather 
than try to lead it. Dealing with advertising and 
circulation, it declares that the same canons of truth 
and justice should apply to them as to news and 
editorial matter. The code of ethics for newspapers 
adopted by the Kansas State Editorial Association, 
March 8, 1910, was also printed in full. 

Much has been said in the press and elsewhere 
about “academic freedom,” and many will therefore 
be interested in “The Principles of Academic Free- 
dom and Tenure” as set forth in the Annals. They 
are embodied in a report of a committee of the 
American Association of University Professors, ac- 
cepted and approved by that organization in Dec., 
1915. The report recognizes the right of trustees 
of “proprietary institutions”—that is those founded 
to promote a particular religious, economic or social 
doctrine—to subordinate everything to that end. 
But it denies the right in the case of trustees of in- 
stitutions of a public character, holding that they 
are trustees for the public and have no moral right 
to bind the reason or conscience of any professor. 
Dealing with another phase of the subject, the re- 
port points out that the three reasons for which 
universities exist are to promote inquiry and ad- 
vance the sum of human knowledge; to provide 
general instruction to the students; to develop ex- 
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perts for the various branches of the public service. 
These functions, it declares, cannot be discharged 
without accepting the principles of academic free- 
dom. As to the second, it says that “no man can 
be a successful teacher unless he enjoys the respect 
of his students and their confidence in his intel 
lectual integrity. It is clear, however, that this 
confidence will be impaired if there is a suspicion 
on the part of the student that the teacher is not 
expressing himself fully or frankly or that college 
and university teachers in general are a repressed 
and intimidated class. . It is not only the char- 
acter of the instruction, but also che character of 
the instructor that counts.” All this implies, how- 
ever, correlative obligations on the part of the 
scholar. The liberty of the scholar within the uni- 
versity to set forth his conclusions “is conditioned 
by their being conclusions gained by a scholar’s 
method and held in a scholar’s spirit; that is to say, 
they must be the fruits of competent and patient 
and sincere inquiry, and they should be set forth 
with dignity, courtesy and temperateness of lan- 
guage.” 


Law Enforcement Committee's New York Hearings 


Further valuable material was secured at the 
recent meeting of the Committee on Law Enforce 
ment of the American Bar Association in New 
York on June 1 and 2. Among the noteworthy 
features of the meeting was Mr. Henry W. Taft’s at- 
tack on some of the rules of evidence as largely respon- 
sible for failure in criminal law administration. Mr. 
Taft particularly mentioned the rule excusing a de- 
fendant from taking the stand or from being as- 
sailed by the prosecutor for this failure. He also 
criticized the tendency of some lawyers to try their 
cases in the newspapers before they come before 
any proper tribunal. Former Supreme Court Jus- 
tice John W. Goff urged prompt sentences, first, 
because of their influence on the community, and, 
second, as a means of protecting the judges from 
undue or unpleasant influence. Judge Goff de- 
clared that defendants who were mental defectives 
received the protection of the courts, but criticized 
the “pseudo-scientists” who are raising standards 
according to which it would be a difficult matter 
to find a normal human being. 

Justice Norman Dike, of Brooklyn, ranked 
prompt and severe action by the courts as the 
chief preventive measure required. He also declared 
that there were several features of the French and 
Italian systems of procedure in criminal cases which 
were not without their advantages over the Ameri- 
can method. For instance, there was much virtue 
in the French system, in his opinion, by which 
everything was permitted to be known about the 
prisoner; and also in the Italian system of con- 
frontation of the prisoner and the victimized man, 
unless it was a death case. While that had not 
been adopted in this country, he had availed him- 
self of it on some occasions and it was amazing 
how much truth one could get by such methods. 
Judge Dike also favored a relaxation of the rule against 
hearsay evidence and wanted District Attorneys to 
have the privilege of commenting on the failure of 
defendant to take the stand. Chief City Magistrate 
William McAdoo urged the permanent imprison- 
ment of professional criminals. He also declared 


that the prestige of the courts was hurt with lay- 
men because of “subtle and metaphysical rules of 
evidence.” The curse of the country was the pistol, 
in his opinion. And he described a law, drafted 
but not yet introduced into Congress, compelling 
the owner of a revolver to pay an annual tax of 
$50 to the federal government. Judge Thomas C. 
T. Crain, of the Court of General Sessions, ar 
raigned the criminal law for its facilities for convict 
ing the innocent. He said that improper and un- 
warranted indictments by grand juries reached 
amazing numbers, and that too many convictions 
were obtained by suspicious confessions which the 
police or other witnesses testified the prisoner had 
made. He proposed a law making such confessions 
inadmissable in evidence unless the lawyer for the 
defendant was present at the examinations; and 
another law providing that a judge or man learned 
in the law be made a participant in grand jury 
hearings in order to make sure of the propriety of 
the testimony admitted. 

Mr. J. Noble Hayes, Chairman of the Law’s 
Delays Committee of the County Lawyers’ Asso- 
ciation, declared that failure of citizens to insist on 
law enforcement and compel the police and other 
public officials to do their duty, was one of the 
important factors in the crime wave. Exhibitions 
of lawlessness by public officials were also bad ex 
amples which, in his opinion, aggravated the in 
creasing disrespect for law. Mr. Hayes opposed the 
Sullivan law and favored arming all citizens. Other 
witnesses were heard, and the committee at the 
conclusion of the testimony met to discuss its sig- 
nificance. Its report will be issued later. 


Promotion of American Ideals 


The Committee on the Promotion of American 
Ideals held a meeting in Chicago on June 2 to discuss 
plans and lay the basis for a report to the Association 
at San Francisco. Judge Wade, of Ohio, chairman; 
R. E. L. Saner, of Dallas, Tex., and Major Edgar 
B. Tolman, of Chicago, were present. President Sev- 
erance of the Association also attended the meeting 
and took an active part in the discussion. Further 
consideration will be given to the subject before the 
report is finally drafted. 





SIGNED ARTICLES 


As ane object of the American Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention. 











The American Bar Association Journal is on sale at the 
following places: New York—Brentano’s, 5th Ave. and 
27th St. Chicago—A. C. McClurg and Co., 218 S. Wabash; 
Post Office News Co., 31 W. Monroe St. 





‘2a eee Oe Ce 








LIQUIDATION OF FEDERAL RAILROAD CONTROL 


Story of Adjustment of Government Liabilities Following Greatest Single Taking Over and 
Operation of Property Used for Specific Commercial and Transpor- 
tation Purpose in History of World* 








By James C. Davis 
Director General of Railroads 


Federal Control, and Some Results Following the men. The owners of the property, bondholders and 
Government Operation of Railroads.” To an as- stockholders, aggregated nearly 1,500,000 separate in- 
semblage of lawyers the story of the liquidation of dividuals and corporations. The gross earnings of the 
the liabilities of the United States Government, as a property for the calendar year 1917, just prior to 
result of twenty-six months of Federal control and Federal control, were $4,050,463,579. The net rail- 
operation of the railroads of this country, is an inter- way operating income for that year, after deducting 
esting and expensive sequel to the history of actual taxes and rents, was $974,778,957. 
Federal operation. This transaction may be appropriately described 
To give the proper perspective, a brief summary as a renting agreement, whereby the Government 
of the official acts leading up to the actual taking over agreed to pay an annual rental of over $900,000,000 
by the Government of the lines of transportation for a plant valued at $18,000,000,000, and keep this 


| HAVE entitled this paper “The Liquidation of transportation employed an army of nearly 2,000,000 


seems essential. vast property, during the period of the lease, in good 
By an Act of Congress effective August 29, 1916, repair. 
among other things, it was provided: Next to agriculture, the railroad business is the 
The President, in time of war, is empowered, largest in this country, and no government ever faced 
through the Secretary of War, to take possession and a more complex or difficult proposition than the at- 
assume contro! Of any system OF systems Of trameperme- tempt to operate this vast industrial plant as a whole. 
tion, or any part thereof, and to utilize the same, to the ‘ “ 4 
exclusion as far as may be necessary of all other traffic In the one item of materials and supplies, the 
thereon, for the transfer or transportation of troops, book value of same on the 3lst of December, 1917, 
war material and equipment, or for such other purposes was $532,528,864. This property consisted of every 
cte ith the nergency as : be edf ‘ . . ° od . ‘ 
connected with the emergency as may be needful or possible item which might be embraced in the ordi- 


lesirable. , . : 
ai nary supplies on hand and essential to the operation 


Acting under this authority, the President of the f A ; - 
United States, by proclamation dated December 26, ©' # quarter of a million miles of railroad. It was 
1917, through the then acting Secretary of War, '™ store-houses, yards, and along the right of way of 


the 250,000 miles of main track. 
No inventory or accounting of this varied, 
and widely distributed aggregate of property was 


Baker, took the actual possession and assumed con- 
trol of the following described property: 


Each and every system of transportation and the x 
appurtenances thereof located wholly or in part within taken. The standard contract, subsequently entered 
the boundaries of th continental United States and con- into between the railroads and the Director General, 
sisting of railroads and owned or controlled systems of obligated the Government, at the end of Federal con- 
coastwise and inland transportation engaged in general 1 h ° h d 
transportation, whether operated by steam or by electric trol, to return to each carrier the same amount an 
power, including also terminals, terminal companies, and kind of property taken over, or account for the short- 
terminal associations, sleeping and parlor cars, private age at the then current prices. 
cars and private car lines, elevators, warehouses, telegraph The work of settling the material and supply 
and telephone lines, and all other equipment and appurte- ‘ 4 of teat, i li 
mances comm nly used upon or operated as a part of account, — in an o itse ’ is a most complicated 
such rail or combined rail-and-water systems of trans- undertaking, involving not only the determination of 
portation. the amount and character of the property taken over 
Tk natin - / . . A 
he proclamation further provided: and returned, but the difference in price between De- 
The possession, control, operation, and utilization of cember 31. 1917. and February 29. 1920 
such transportation systems ... shall be exercised by oa the A * fC l " k h 
and through William G. McAdoo, who is hereby ap- mn the At Oo ongress popularly known as the 
pointed and designated Director of Railroads. Transportation Act of 1920, (approved February 28, 


I believe this was the greatest single taking over 1920), the liquidation of all liabilities growing out of 
by any government of property used for a specific or connected with government operation was entrusted 
commercial and transportation purpose that ever oc-_ to the President in the following general language: 


curred in the history of the world. To visualize the The President shall, as soon as practicable after the 
situation, and appreciate the immensity of the prop- let oes) pe of ee —— adjust, settle, ——. 
r tak brief reference to familiar statistics will pea eels Pig Meee nye ee ve egg gee 8 
erty taken, a : Of é sucs questions and disputes of whatsoever nature, arising out 
be helpful. of or incident to Federal control. 
The property included some 250,000 miles of The authority contained in this language is very 


main track ; 2,500,000 freight cars ; 66,000 locomotives; broad, and without limitations of any kind or char- 
55,000 passenger cars; 188 large systems, and more acter. An immediate appropriation of $200,000,000 
than 800 short lines. The tentative valuation of this was made for the purpose of carrying on this liquida- 
property devoted to transportation, as fixed by the tion, and subsequently, on May 8, 1920, an additional 
Interstate Commerce Commission, is in excess of appropriation of $300,000,000 was made. 





$18,000,000,000. The operation of these systems of The adjustment of all claims arising out of Fed- 
= ot ea eral control and operation includes not only the claims 
Address delivere efore the Georgia Bar Association at annual . . 

meeting at Tybee Island June 1, 2 and 8, 1922 of the carriers themselves, but of third persons, and, 
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when it is considered that the operation included the 
entire transportation system of the country, extended 
over a period of twenty-six months, the complexities 
of the proposition at first view disclose a most bewil- 
dering situation. Personal injury, loss and damage, 
freight, reparation, and fires are the principal items 
upon which the claims of third persons are founded, 
but the claims that represent the most money, and 
present the greatest difficulty of solution, are those of 
the carriers themselves, growing out of the use and 
operation by the Government of their respective prop- 
erties. 

In an ordinary agreement of rent, the tenant 
usually agrees to return the property to the owner in 
as good condition as received, “ordinary wear and 
tear excepted.” In the taking over of the railroads 
the proper maintenance of the property was absolutely 
essential to anything like efficient operation. The 
President in his proclamation, Congress in approving 
his act of taking over the property, and the standard 
contract subsequently entered into between the Gov- 
ernment and the railroads, all stated and provided that 
at the end of Federal control the property would be 
returned to the respective owners in “substantially as 
good repair and substantially as complete equipment” 
as it was on January 1, 1918, the date of the taking. 

The exigencies of railroad operation during a 
state of war required much interchange and commin- 
gling of property belonging to many separate com- 
panies. Maiy terminals were consolidated; some 
were abandoned ; railroads paralleling each other were 
used and operated as a double track road, and rout- 
ing traffic one way on a railroad constructed for 
single track operation has the curious effect of putting 
the rails out of line, and frequently requires a com- 
plete re-alignment of such roads. There was much 
substitution of direct hauls for round-about ways, 
which resulted in serious diversion of traffic. 

At the commencement of Federal control there 
were some 2,374,566 freight cars in service. During 
private control and operation there are ordinarily 
about 85 per cent of these cars on what are known as 
the home rails or the rails of the owning company. 
Prior to Federal control, the exigencies of war re- 
quired a pooling of freight cars, and this plan was 
inaugurated before the Government took over the 
property, and was perfected and continued during the 
period of Federal control. As a result of this pool- 
ing, about 85 per cent of the freight cars were on 
foreign lines, and these cars, in most instances, were 
not returned to the owning road until practically a 
year after the end of Federal control, and the cars, 
during this period, had been subjected to many months 
of intensive use. 

In making adjustments with the roads, the ordi- 
nary items of dispute are material and supplies, main- 
tenance of way and structures, maintenance of equip- 
ment, retirement, replacement, and depreciation. 

This property was diversified in its character, and 
was in all sorts and conditions of obsolescence. On 
every railroad there is continually going on a definite 
plan of retirement and replacement, especially in the 
operating equipment. 

The most serious dispute between the carriers and 
the Government, in making final settlement, is over 
the question of maintaining the property—maintenance 
of way and structures and maintenance of equipment. 

Early in the period of Federal control, and acting 
under authority of an Act of Congress, agreements 








were entered into between the Director General and 
the individual carriers on forms generally known as 
the “standard contract,” whereby it was sought to 
define the rights and liabilities of the respective parties 
during what was at the date of the execution of the 
contract the indefinite period of Federal control, and 
it is out of the proper construction of this contract, 
on the question of maintenance, that the most serious 
differences have arisen. 

The carriers contended that the condition of the 
property, in the way of maintenance, as of the date it 
was taken over, December 31, 1917, and its condition 
when it was returned, February 29, 1920, should be 
determined by what is known as a physical comparison 
of the property as of the two dates of seizure and 
surrender; the Railroad Administration contending 
that by the terms of the standard contract the com- 
pliance with the provisions of maintenance was to be 
determined by what is known as the accounting 
method; that is, if the Railroad Administration ex- 
expended or credited to the carriers, on account 
of maintenance, repairs, renewals, retirement, and 
depreciation, after making the allowance for the dif- 
ference in the cost or price of labor and materials 
as between the test and the Federal control periods, 
such sums to be equitably distributed as to items, the 
same amount of money that the carriers expended 
when the property was under private control, and 
during the three years from June 30, 1914, to June 
30, 1917, which is taken as a test period, then the obli- 
gation on the part of the Government in the matter 
of maintenance would be satisfied. 

In this connection, the carriers also made claim 
for what is known as the inefficiency or ineffectiveness 
of labor during the war period, contending that, if 
the accounting method should prevail, then a substan- 
tial allowance for this alleged inefficiency should be 
made. 

While in the presentation of the carriers’ claims 
inefficiency of labor is stated in many ways, and by 
various complex formulas, a simple example of its 
effect is this: 

Section men were paid say $1.50 per day during 
the test period. The same labor cost during Federal 
control $3 per day, and it is conceded the carrier is 
entitled to the $3 a day which the labor cost during the 
period of Federal control, but the carrier further says 
that the $3 a day labor was only 50 per cent as efficient 
as the $1.50 labor during private control; therefore, 
the carrier wants an additional $1.50, which would 
entitle it to an aggregate of $4.50 during the period of 
Federal control, as against an actual expenditure of 
$1.50 during private operation. 

These differences in the construction of the con- 
tract and the claims growing out of inefficiency of 
labor aggregated some $700,000,000. After a pro- 
longed dispute, and with some difference of opinion, 
the contention of the Railroad Administration was con- 
firmed by the Interstate Commerce Commission, and 
all adjustments so far made by the Railroad Adminis- 
tration have been in accordance with its contention 
and its construction of the contract. 

The claims against the Government arising out of 
Federal control fall into two classes: 

Ist. The claims of third persons, generally de- 
scribed as personal injury, loss and damage, fire, 
reparation, and the like. 

These claims are in process of adjustment, under 
the general supervision of the central office in Wash- 
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ington, through the agency of the individual carriers. 
These settlements, in a general way, are being com- 
pleted upon lines ordinarily followed by the carriers 
during private control and operation, and very satis- 
factory progress in this matter is being made. 

2nd. The claims of the carriers against the Gov- 
ernment for the use of their property, from the time it 
was taken over until it was released and returned to 
the owners. 

These final settlements are proceeding with grati- 
fying results, and practically without litigation. It is 
quite remarkable that in the adjustments between the 
Railroad Administration and the carriers up to this 
time no controversy has proceeded to the point where 
the judgment of a Court has been obtained. 

Up to May Ist, 1922, claims had been filed by the 
carriers on final settlement aggregating $1,011,251,- 
598.42. This represents, exclusive of short lines, 
about 95.5 per cent of the mileage under Federal con- 


trol. Up to the same date claims aggregating $519,- 
798,985.18 had been settled. These settlements rep- 
resent 61.22 per cent of the aggregate amount of 


mileage under Federal control. The cash paid out by 


the Government making these settlements totals 
$146,127 ,692.55 

If future adjustments proceed upon the same lines 
as those that have heretofore been made, the final 
settlements with the carriers for the use of their prop- 
erty should be practically concluded by about July Ist, 
1923. 

It must be remembered that these final settle- 
ments, disposing of claims aggregating more than 
$519,000,000, represent balances from which have been 
deducted large payments on account made to the 
carriers by the Administration during and since the 
period of Federal control, and also that these balances 
include all disputed items arising out of the Govern- 
ment’s use and possession of the claimants’ property. 
If the payments on account had not been made, the 
aggregate claims of the carriers that have been 
adjusted would have totaled more than $1,800,000,000. 
The one item of annual compensation for the use of 
the property is in excess of $900,000,000. 

Some idea of the volume of money represented in 
this adjustment may be appreciated when it is con- 
sidered that the total debits and credits of the accounts 
represented in settlements that have been heretofore 
concluded aggregate $1,838,308,182.04, and the total 
aggregate of the debits and credits that will be the sub- 
ject of final settlement and analysis will exceed $3,- 
500,000,000. 

There is one class of demands so out of the ordi- 
nary and so exceptional in amount as to justify special 
reference, same being designated as the Minnesota 
Forest Fire claims 

In October, 1918, a great forest fire occurred in 
Minnesota. An area of some 1,500 square miles was 
burned over, and several towns or cities were totally 
destroyed, notably the Town of Cloquet, with a popu- 
lation of some 10,000 people. 

Notwithstanding the fact that there were many 
fires originating in the burned over section entirely in- 
dependent of railroad origin, and also notwithstanding 
the fact that during the period of the conflagration a 
hurricane was blowing at the rate of some sixty miles 
an hour, the Courts of Minnesota have held that if, as 
a matter of fact, it can be shown that a fire set out by 
a railroad under Federal control materially contributed 


to the conflagration, the Railroad Administration is 
liable. In the trial of some test cases, the jury found 
against the Railroad Administration. There are pend- 
ing in Minnesota some twelve to fourteen thousand 
cases, asking damages in excess of $25,000,000. 

It has finally been decided by the Railroad Ad- 
ministration that it will be necessary, because of the 
holdings of the Minnesota Courts, to adjust these 
claims, and same are now in process of adjustment, 
being settled at from twenty-five to fifty cents on the 
dollar. ; : 

Until the final liquidation has been completed, it 
will be impossible to state with accuracy the amount 
of the loss to the Government growing out of or con- 
nected with the Federal control of railroads. In mak- 
ing an estimate covering the total cost of Federal 
control to the Government, there must be included the 
amounts paid by the Government to the carriers for 
what is known as the six months’ guaranty period, 
being the six months immediately following Federal 
control, and before the Interstate Commerce Commis- 
sion had had an opportunity, under the provisions of 
the Transportation Act, to make a re-adjustment of 
rates, and, in addition, the amount paid out by the Gov- 
ernment to sundry short lines of railroad, covering 
their deficit in operation during that portion of the 
period of Federal control when these short lines were 
not operated by the Government. 

I believe it entirely safe to say that this aggregate 
loss, including all of the items above suggested, will 
run from $1,800,000,000 to $2,000,000,000, the items 
of loss referred to being roughly divided as follows: 
$1,200,000,000 as the result of twenty-six months of 
Federal control, and $600,000,000 to $800,000,000 lia- 
bilities paid because of the provisions covering the 
“guaranty period,” and the allowance provided for 
short line railroads showing a deficit during Federal 
control. 

There is a popular impression that the road bed, 
structures, and equipment of the railroads were turned 
back to the owners at the end of Federal control in a 
much worse physical condition than when they were 
received. The accounts of the Railroad Administra- 
tion do not bear out this contention, either as to the 
number of units in service or the comparative amount 
of money expended. 

In the maintenance of way of the Class I roads, 
during the twenty-six months of the test period cor- 
responding to the twenty-six months of Federal con- 
trol, the carriers expended $859,393,403, or $3,726 per 
mile of road. During the twenty-six months of Fed- 
eral control the Government expended for the same 
purpose, and on the same property, $1,533,615,734, or 
$6,616 per mile of road. 

In the matter of motive power, the total number 
of locomotives in service December 31st, 1917, was 
61,890. On February 29th, 1920, at the end of Fed- 
eral control, the number of locomotives in service was 
64,983, or an increase of 3,093 units. 

From the best available information, during 
twenty-six months of the test period the carriers ex- 
pended in the maintenance of motive power $422,244,- 
108. During the period of Federal control the Gov- 
ernment expended for the same purpose $996,877,227. 

The total number of locomotives out of service 
for repairs requiring more than twenty-four hours, on 
January 4th, 1918, was 18.5 per cent. On February 
29th, 1920, at the end of Federal control, the total per- 
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centage of locomotives requiring the same character 
of repairs was only 17.8 per cent. 

There is much greater difficulty in comparing the 
condition of the freight car equipment as between the 
commencement and the end of Federal control, largely 
because of the fact that in the consolidation, from an 
operating standpoint, of all the transportation lines 
the freight cars were pooled, and a very large per cent- 
age of the freight equipment was continuously during 
the period of Federal control on foreign lines. 

The total number of freight cars on line January 
Ist, 1918, amounted to 2,374,566. The total number 
of freight cars on line February 28th, 1920, amounted 
to 2,486,507. This shows an increase in the number 
of freight cars, as between the beginning and end of 
Federal control, of 111,941 cars. 

During the twenty-six months of the test period 
corresponding to the twenty-six months of Federal 
control the total expenditure by the carriers for freight 
car maintenance was $391,327,170, or an average of 
$79.38 per car per annum. The total expenditure for 
freight car maintenance by the Government during the 
period of Federal control was $907,227,045, or an 
average of $178.40 per car per annum. 

The records indicate that at the commencement 
of Federal control the percentage of bad order cars 
was 5.3, amounting to some 126,650 cars. At the end 
of Federal control the same records indicate 5.7 per 
cent of bad order cars, amounting to 143,425. 

I am not unmindful of the marked difference in 
the price or cost of labor and materials as between the 
test period and the period of Federal control. I am 
fully aware of the difficulty during the time of Federal 
control to at all times procure efficient labor and proper 
materials. I also appreciate the insistent demands for 
the transportation of men and war materials, entailing 
in many instances unusual requirements from freight 
equipment, but I do submit that the expenditure by the 
Government of these vast sums of money shows a 
conscientious, good faith effort to maintain and keep 
the carriers’ property up to the same standards of 
efficiency as when the property was taken over. 

There are two other substantial reasons why the 
maintenance of the railroad properties was sustained 
to as high a degree of efficiency as was humanly pos- 
sible. The money expended in maintenance was all 
paid out under the immediate direction of Federal 
Managers who, in almost every instance, were former 
controlling corporate officers, vitally interested in the 
property in their charge, and who in most instances 
resumed their corporate positions at the end of Fed- 
eral control. No suggestion has ever been made that 
these men, highly competent and personally interested 
in the welfare of the property under their supervision, 
did not obtain the best and most efficient result from 
these vast expenditures. 

Again, immediately at the close of Federal control 
the railroads moved an unusual amount of gross ton- 
nage. This movement was executed with an expedi- 
tion that reflected great credit upon the efficiency of 
private operation. A leading railroad executive, in 
describing this performance in 1920, said: 

We actually moved 9,000,000,000 ton-miles more than 
the Director General moved in 1918, which was the pre- 
vious biggest year, and 53,000,000,000 ton-miles more than 
he moved in 1919... and 25,000,000 more passenger 
train miles in 1920 than in 1919... . The tons per loaded 
car, at 31.2 tons per car in December, was the biggest 


record ever made, and the miles per car per day were 
also Jarger last year than ever made before, with one 





exception, and that was in May, 1917, under private con- 
trol. 

Now, it is quite evident that, if the motive power 
was in a run down condition, and the freight equip- 
ment was generally in bad order, efficient service of 
this character could not have been obtained immedi- 
ately after the termination of Federal control. 

I am not claiming that the railroad properties did 
not seriously suffer as the result of a combination of 
Federal control and war conditions, but this injury, 
in my judgment, was economic rather than physical. 
The serious element of injury to the railroad proper- 
ties, as the result of Federal control, is found in the 
fact that when returned to their owners the properties 
were being operated at a deficit, this as the result of a 
policy of the Railroad Administration that at least a 
part of the increased cost of transportation should be 
borne by the general public as a war expense. 

I cannot at this time enter into the merits of this 
policy. I do not offer criticism of same. I am only 
suggesting its effect upon the economic condition of 
the railroads at the time the property was returned to 
its owners. 

Again, during Federal control working rules and 
conditions were changed; labor was much more thor- 
oughly organized; the general rule of an eight hour 
day more effectively enforced, and standardized wage 
contracts were entered into that had not existed prior 
to Federal control, and many other operating changes 
were effected without any opportunity on the part of 
the owners of the properties to have a voice in same, 
or be heard in regard to their merits. 

One example illustrates the character of the in- 
crease in operating expenses. In 1917 the average 
earnings per annum of each employe were $1,003.01, 
and a large number of employes at that time were giv- 
ing ten hours per day service. In 1920 the average 
earnings were $1,819.71, and the average hours of 
service a small fraction over eight. 

Please understand I am not assailing the justness 
of these advances at the time they were made. The 
radical changes in living conditions and the abnormal 
conditions of war perhaps justified them. I am calling 
attention to the record and suggesting that these in- 
creases were made at a time when the carriers had no 
voice in the matter. 

Again, legislation radically restricting the power 
of the corporations over their property, and especially 
over the vital items of rates and wages, had been 
enacted in the Transportation Act, and, when the prop- 
erty was returned to the owners at the end of Federal 
control, the corporations were confronted by the very 
unpopular and very difficult task of asking for a raise 
in rates and a reduction in wages. It is these economic 
rather than physical conditions that have disturbed the 
solvent operation of the carriers, and placed upon them 
very unusual burdens as the result of war conditions, 
and these are damages for which the law provides no 
compensation. 

The restoration and rehabilitation of the railroads 
is one of the great and controlling propositions facing 
this country in the effort to restore normal conditions, 
as the result of the great war. The general prosperity 
of every country is measured by the efficiency of its 
system of transportation. 

The growth and development of the railroad in- 
dustry in this country is one of surpassing interest. 
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LIQUIDATION OF FEDERAL RAILROAD CONTROL 


This wonderful system has come into existence within 
the memory of men now living. 

The experimental stage of railroad building was 
from 1830 to 1850. From 1850 to 1875 or 1880 the 
science of railroad building was rapidly developed. 
During this period railroads were generally recognized 
as private property, and owned and operated as such. 
The building of new lines and extensions was aided 
and encouraged by Federal and State Governments, 
counties, and cities, and every possible form of public 
and private assistance, and, as a result, there was a 
most marvelous development in this country, especially 
in the agricultural districts of the middle and far west. 

In 1876 the United States Supreme Court an- 
nounced the rule that resulted in the Federal and State 
Governments exercising supervision of rates and 
charges. In 1887 Congress enacted the first formal 
Interstate Commerce Act, thereby assuming a definite 
control of carriers engaged in interstate commerce, and 
from that date down to the time of Federal control of 
railroads, December 3lst, 1917, there was a perfect 
flood of supervisory state and national legislation. 

In the matter of rates and expenses of operation 
there was a continuing tendency on the part of all reg- 
ulating and legislative bodies to increase the cost of 
operation and reduce the compensation for freight and 
passenger service. A notable example of this was the 
arbitrary adoption by a great many State Legislatures 
of a two cent passenger fare, in force over all lines of 
road, without reference to the question of reasonable- 
ness, and made effective in many jurisdictions where 
the sparse population made the return to the carriers 
entirely inadequate, and caused continued deficits in 
passenger operation 

For some years economies in operation, such as 
reduced grades and curves, and the use of larger cars 
and heavier locomotives, met these increased operating 
expenses and reduced rates, but by the end of 1917 the 
railroads were facing what seemed to be a desperate 
struggle for continued solvency. 

At the end of Federal control, Congress, after 
great deliberation, enacted what is known as the Trans- 
portation Act of 1920. This is the only railroad legis- 
lation which in a substantial way contains provisions 
looking to the protection of the owners of the property. 
All former legislation had for its object the regulation 
of rates and operation in the interest of either the em- 
ployes or the public. 

In addition to greatly increased power over rates 
and operating conditions, the Transportation Act 
creates a national “Railroad Labor Board.” This 
Board is given general authority to hear “and with 
diligence decide” disputes growing out of rules or 
working conditions, and is further authorized to hear 
“and with diligence decide” all disputes with reference 
to the wages and salaries of employes and subordinate 
officials. 

The Labor Board has construed its power under 
this act to extend to the control of all changes in wages, 
and that no changes in existing contracts or rules can 
be made by the individual carriers under its jurisdic- 
tion except upon approval of the Board. 

As a result of this legislation in these vital matters 
of rates and wages the Government has definitely taken 
from the carriers the power and initiative to control 
either the income or the outgo in the operation of these 
properties. 

In this present legislative situation one of the most 
important if not the most important proposition facing 
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the American people in the struggle to return to nor- 
mal conditions is the definite plan under which the 
railroad transportation of this country will be per- 
manently conducted. 

As has been heretofore stated, perhaps the great- 
est commercial accomplishment of the last century was 
the construction and the subsequent operation of the 
American system of railroad transportation, which up 
to the period of Federal control, was by far, in the 
way of satisfactory service and low charges, the most 
efficient transportation system in the world. This 
result was not attained without much that was subject 
to criticism on the part of corporate organizérs and 
managers, but, making due allowance for all that was 
undesirable, the progressive advance of railroad trans- 
portation was a most notable achievement. 

Whether we like or dislike these great corporate 
organizations, they are absolutely essential to the pros- 
perity and progress of our land; they are the dray 
horses of the nation, and you cannot beat and starve 
your horse and have him haul the load. 

The Transportation Act of 1920 presents a defi- 
nite plan for the solution of the railroad problem. No 
prior railway legislation was preceded by a more com- 
plete and detailed investigation by both Houses, aided 
by the Interstate Commerce Commission and inde- 
pendent investigation. Competent men in _ both 
branches of Congress, controlling in the construction 
of this legislation, had given years of study to the 
transportation problem in all of its phases. 

By the terms of this act, in the matter of rates and 
operation, the Interstate Commerce Commission is 
given much new and untried authority. In addition to 
control over rates, interstate and to some extent local, 
the Commission is authorized and empowered to pro- 
vide pooling of earnings, distribution of freight equip- 
ment, consolidation of companies, joint use of term- 
inals, construction of new lines, abandonment of lines 
improvidently constructed, or failing to receive suffi- 
cient public patronage to justify operation, and the 
control of the issuance of new securities, in the form 
of stock and bonds. 

As has heretofore been suggested, a new national 
tribunal, known as the Railroad Labor Board, was 
created, the purpose of the creation of this Board being 
to prevent in the future railroad labor strikes, by estab- 
lishing a fair tribunal to settle labor difficulties, and 
thus avoid those controversies which in the past have 
brought so much economic waste to the country, and 
unspeakable distress, suffering, and financial loss to 
the great body of our people who are innocent of active 
part in the controversy and powerless to defend them- 
selves against the disastrous effects of same. 

The ideal transportation system is to furnish 
prompt, adequate and efficient service for the public, at 
rates that are reasonable and will permit free exchange 
of commodities essential to prosperous commercial 
life; pay to all employes sufficient compensation to 
enable them to live and rear their families under fair 
and civilized standards of living, and to return to the 
owners of the property a just and fair compensation 
on the value of the property engaged in the service, 
based upon efficient and economical management. All 
of these ends the Transportation Act attempts to pro- 
vide for. 

Up to this time there has been no fair trial, under 
anything like normal conditions, of the provisions of 
this recent legislation. During the calendar year end- 
ing December 31st, 1920, the railroads were operated 
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under three distinct situations: January and February 
under Federal control; for the six months ending 
August 3lst under what is termed the “guaranty 
period” provided for in the Transportation Act, where 
it was recognized that the rates in force during Federal 
control were not sufficient to make a fair return on the 
property used in transportation; and during the last 
four months of the year 1920 the carriers were under 
private control, but burdened by many rules and work- 
ing conditions the outgrowth of a state of war. 

During the year 1921, while conditions improved, 
they were not, so far as the volume of transportation 
is concerned, in any wise normal. The net earnings 
of the railroads during this period were but 3.3 per 
cent upon the value of their property as fixed by the 
Interstate Commerce Commission. While conditions 
are gradually improving, up to this time in the present 
year there has not been the ordinary volume of tonnage 
that the railroads in normal times should receive. 

In this situation, is it not the part not only of 
statesmanship but wise economic judgment to give this 
law a fair trial, under reasonably normal conditions, 
which, if not here, we all believe are rapidly approach- 
ing, and give the public tribunals which have been 
placed in charge of the affairs of the Transportation 
Companies, — the Interstate Commerce Commission 
and the Railroad Labor Board,—an opportunity, in 
the exercise of their new and additional powers, to put 
this great and controlling national industry in a posi- 
tion where it may reasonably respond to and perform 
its public responsibilities ? 

Private ownership and operation of railroads is 
now on trial. It is possibly making its last stand. The 
conservative mind shrinks from the thought of public 
ownership of this great industry, so essential to a pros- 
perous national existence. If railroad ownership and 
operation is thrown into the maelstrom of politics all 
of the incentive to the success of privately owned prop- 
erty would cease, and promotion in service would de- 
pend upon political influence and pull, rather than the 
faithful performance of duty and controlling ability. 
No greater mistake, in my judgment, could possibly be 
made than to have the national government per- 
manently take over and operate the great railroad 
transportation systems of this land 

In the werld war the Transportation Companies 
bore an important part. It was the efficiency of the 
railroads of America that carried to seaboard the men, 
the food, the clothes, and the munitions of war that 
kept the allied armies in the field. It was a great work, 
willingly performed by the men in charge, who were 
patriotic and prompt in their response to every demand 
made upon them, and this essential industry in our 
national organization should receive in this period of 
rehabilitation just and fair treatment. 

A great English statesman recently said that civ- 
ilization has “struck its tents and is on the march.” 
Where it is going we do not know. The United States 
is faced with many and far reaching problems, the 
direct heritage of an unprecedented war. Their solu- 
tion calls for the disinterested efforts of the best minds 
from every part of the land. It is a time for states- 
manship rather than politics. We must remember that 
it is much easier to tear down than it is to build up; 
much easier to create debts than it is to pay them. 

It is a most difficult problem to require the great 
body of the people to give up the liberties and license 
prevalent during the period of the war, with all of its 
attendant extravagances, and return to the moderate 


paths of peace, practicing those ordinary economies 
which during normal times must prevail. After the 
profound disorganization of our social and business 
life, with the civilization not only of this country but 
of the world seemingly at one time on the verge of 
destruction, the road to normal conditions is hard, 
tedious, and painful, and, as good Americans, without 
regard to politics or geographical location, we should 
stand together for those principles that are right, and, 
if we are steadfast and have courage, the right will 
prevail. 





“Nothing in the Past Is Dead” 

In the introduction to his Constitutional His 
tory of England Bishop Stubbs aptly observes that 
nothing is dead in the past to the man who would 
know how the present came to be what it is. Cer 
tainly the past proved to be very much alive in the 
decision on the claim of Lady Rhondda, peeress in 
her own right, to a writ of summons to the House 
of Lords. When, some time since, the courts de 
cided there was no legal obstacle to Lady Rhondda, 
or any other peeress in her own right, sitting in 
the Upper House, many hastily inferred that the 
question was settled. But the past had not been 
heard from and its voice happened to be decisive. 
It took very little legal research presumably—in 
fact a cursory reading of certain chapters of the 
work aforesaid would have been amply sufficient- 
to establish that the ancient custom of the realm 
was that the House of Peers should be constituted 
by summons issued by the King. In the beginning 
possession of rank did not necessarily imply a right 
to be summoned. In point of fact, at various times 
persons with these qualifications did not receive 
a writ. However, the custom eventually grew to 
issue a writ of summons to every peer, but this, 
according to the decision of the House of Lords 
on Lady Rhondda’s petition for a writ of summons, 
did not become an established right. It is still a 
matter of the King’s pleasure, which means that it 
is up to the responsible ministry to decide whether 
such writ shall be issued. Premier Lloyd George 
would thus seem to be presented by the House of 
Lords with another crisis, which he will no doubt 
blandly add to his already large stock of past and 
present crises on hand. In the meantime, British 
feminists may perhaps find a partial consolation in 
the ruling of the Attorney-General that properly 
qualified women may be appointed to judgeships 


Mr. Hart Will Preside 

Mr. W. O. Hart, of New Orleans, Vice-Chair- 
man of the Section of Criminal Law of the Asso- 
ciation, has been called upon to preside at its 
coming meeting in San Francisco because Judge 
Floyd E. Thompson of Illinois, the chairman, finds 
it impossible to attend. This is one of the most 
important sections of the Association as well as 
the most recent, having been organized in St. Louis 
in 1920. - 
Chief Justice to Visit England 

An Associated Press dispatch from Washing 
ton announces that Chief Justice Taft expects to 
leave shortly for England for a stay of several 
weeks. He recently notified President Harding of 
his intention. He expects to make a particular 
study of the methods by which the English judicial 
system achieves jts great expedition in the settle- 
ment of issues, 
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AT THE CRADLE OF ITS GREATNESS 


United States Supreme Court, Represented by Chief Justice Taft and Associate Justices Pit- 
ney and Clarke, Takes Part in Rededication of Historic Building 


HE United St Supreme Court, represented by 
Chief Justice Taft and Associate Justices Pitney 
amd Clarke, stood by the cradle of its power and 
greatness on May 2, at the rededication of the old 
Supreme Court Bu g at Philadelphia. This event 
is of unique interest to every American lawyer, and 
indeed to every American citizen with a sense of the 
continuity of our institutions. The exercises befitted 
the occasion. Mayor Moore, as representative of the 
city which has in its keeping the Independence group 
of buildings, presided, and addresses were made by 
lat, | 


Chief Justice it hief Justice Robert von Moschzis- 
ker, of the Pennsylvania Supreme Court, and Mr. 
Hampton L. Carson of the Philadelphia bar. 


The building thus restored and rededicated was 
built as a city hall and subsequently placed at the dis- 
posal of the United States Supreme Court. That body 


held its sessions there from February 7, 1791, until 
August, 1800, when it removed to Washington, the new 


Capital. Mr. Carson’s address helps us to visualize 
the court in its first years. Justice was not severe, in 
appearance at least, in those days. Scarlet and white 
facings and vermilion-colored sleeves, set off the black 
silk robe of the Chief Justice. The same colors, but 
with narrower stripes, adorned the robes of the Asso- 
ciate Justices. Great names and important cases 
marked the record of the Court during its occupancy 
of this building. And if, as we are told, something of 
their greatness lingers where great men have dwelt, 
surely much of the greatness of an institution far 
transcending in importance even the great names that 
adorn its membership, will always dwell in this spot, 
rededicated, in the words of Chief Justice Taft, “as a 
sacred memorial of the early days of the republic.” 
Following are the the principal 


speakers. 


Chief Justice Taft’s Address 


R. MAYOR, Trustees of the Supreme Court of 
M Pennsylvania, and gentlemen of the historic 
Bar of Philadelphia: On behalf of, and as a 
committee of, the Supreme Court of the United States, 
we express to its grateful appreciation of the 
honor you do it inviting its members to take part 
in the rededication of this historic City Hall of Phila- 
delphia, in which the court sat for ten years before it 
made its permanent home, at the beginning of the 
Nineteenth Century, in the Capitol, at the City of 
Washington. We thank you for your warm welcome 
and reception of those of us who have had the privi- 
lege on this occasion of again enjoying the hospitality 
for which this great and most bountiful city is every- 
where famous 
The wonderful 
phia has in her kee] 


addresses of 


national treasure which Philadel- 
ing in this group of buildings, one 
need not dwell on here. To guard and preserve the 
hall, the veritabl radle of our liberties where the 
Declaration of pendence was signed and heralded 
to the world, and where that matchless fundamental in- 


strument of government was framed and sent out for 
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the approval of the people of the United States as 
their Constitution, is an honor and an earnest of tra- 
ditional civic character, unique and inestimable. If 
ever a city had personality in her people and history, 
it is our hostess of today. In this hive of human in- 
dustry, in this place of business genius, huge enter- 
prise and solidity of growth, in this community of 
education and refinement, in this quiet center of Broth- 
erly Love, we meet the shades of Penn and Franklin 
at every corner and find an environment instinct with 
the traditions of a noble past and with the wise opti- 
mism of your great founder and your greatest citizen. 

We of the Supreme Court of the United States 
testify to you the debt of the country for James Wil- 
son, Robert C. Grier, William Strong and George 
Shiras, whom Pennsylvania gave to our court. The 
memory of James Wilson was fittingly celebrated some 
years since. As compared with other states, and con- 
sidering her importance in the Union, Pennsylvania 
has had few representatives on the court, but those she 
sent were notable selections. 

We whose past covers only one hundred and 
thirty-two years feel strongly the honor of joining 
in the celebration of the bi-centennial of that more ven- 
erable court, the members of which grace this pres- 
ence, the Supreme Court of Pennsylvania. A court 
which has contributed to the jurisprudence of this 
country through judges like McKean, Tighlman, John 
Bannister Gibson and George Sharswood, and a court 
in the strength and wealth of whose judgment the 
genius and learning of Andrew Hamilton, Dallas, Bin- 
ney, Sergeant, Rawle and a host of others of the coun- 
try’s greatest lawyers are manifest, may well command 
the admiration, pride and profound respect not only 
of Pennsylvania but of Americans. 

The character of the function which the judiciary 
of any country performs and is permitted to perform 
among its people is strong evidence of their capacity 
for self-government or lack of it. A judiciary made 
subordinate to the Chief Executive, and obliged to 
follow the suggestions from a throne, reveals a sub- 
jection to arbitrary authority inconsistent with love 
of individual liberty and the courage of its assertion. 
A judiciary whose judgments must be made to follow 
popular clamor and the inconstancy of mob opinion 
indicates a people lacking that conservative and con- 
serving self-restraint without which popular govern- 
ment is foredoomed to failure. Beneficial rule by the 
people cannot be had for the asking or through high- 
sounding constitutions. It takes training in self-con- 
trol, in appreciation of intelligent and patriotic leader- 
ship, and in perception of the greater importance of 
the welfare of the whole than that of a self or faction. 
A people must learn to trust their fellows and those 
of high character, qualified by experience and learn- 
ing, but not to trust them too much. Without a peo- 
ple so trained, the machinery of self-government, how- 
ever seemingly perfect, will not suffice. We should 


not fall into the frequent error of thinking that be- 
cause certain popular institutions work well with us, 
They 


we have found in them a universal solution. 
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work well chiefly because we have a people adapted 
to make them work well. 

Gladstone said that our Constitution was the great- 
est fundamental instrument of government ever struck 
at a given time by the brain and purpose of man. If 
that assumes that it sprung from the convention as a 
new conception, like Minerva from the brain of Jove, 
it is misleading. In the century of almost enforced 
self-government which the Colonies enjoyed until 
George III and his ministers began their attacks upon 
it, the people had learned the art by its practice. They 
had been made acquainted through governments con- 
ducted under colonial charters with the idea of a legis- 
lature and executive regulated by a law higher than the 
legislature could enact. They had learned the uses of 
a judiciary to keep enactments and executive acts 
within that law. They had under George III and his 
newly invented courts of admiralty with which he 
sought to enforce his hated navigation and tax laws 
through pliant judges and without juries, learned the 
value of an independent judiciary and the use of the 
jury to preserve individual rights against the aggres- 
sion of the government. In their indictment of the 
King in the Declaration of Independence, they said: 

He has obstructed the administration of justice by 
refusing his assent to laws for establishing judiciary 
powers. 

He has made judges dependent on his will alone, for 
the tenure of their offices and the amount and payment of 
their salaries. 

They charged him further with giving assent to 
pretended legislation, 

For depriving us in many cases, of the benefits of 

trial by jury. 

It is easy to see, therefore, when the representa- 
tives of the people came to formulate a judiciary 
article, why they secured independence of judges by 
a life tenure and salaries which could not be dimin- 
ished during their terms. Their jurisdiction was even 
more important. Thirteen states were forced by cir- 
cumstances into the union with a natural jealousy be- 
tween the larger states, and a natural suspicion and 
fear by the smaller states of encroachment by the 
larger ones. Therefore, they gave to the Federal judi- 
ciary the hearing of all cases in Jaw and equity arising 
under the Constitution, laws and treaties of the United 
States, so that appeal might be made to the Federal 
Courts to protect rights secured to minorities and indi- 
viduals under that instrument. They gave Congress 
the power to afford non-residents an opportunity to 
vindicate their rights against resident citizens before 
a Federal Court not created by the state where the 
trial was to be had. 

From time to time, question is made whether the 
framers of the Constitution intended to vest the Su- 
preme Court with power to pass upon the validity of 
laws of Congress and of state legislatures which vio- 
late the Federal Constitution. The historical argument 
from the proceedings in the convention, confirmed by 
the arguments of the Federalist, is very strong to show 
that just such power was intended to be exercised. 
Though no case was heard by the Supreme Court dur- 
ing the decade when it sat in this place, in which it 
was necessary for the court to pass directly upon that 
issue, the expressions and acts of all of its members, 
a majority of whom were members of the convention, 
when upon the circuit and in obiter dicta in their 
opinions in the Supreme Court, leave no doubt 
that they knew they had the power and the duty 


to exercise it, should occasion arise. Indeed in 
the Constitutional Convention there had been pressed 
by a formidable minority, including Madison, a 
proposal that the court should constitute part of 
a body to decide upon the validity of a law imme- 
diately upon its passage. The jurisdiction of the 
court as a court to do this in cases regularly com- 
ing before it seems clearly to have been adopted as an 
alternative method. The strength of the decision of 
the court in Marbury v. Madison has conclusive sup- 
port beyond the historical argument and the unan- 
swerable reasoning of Chief Justice Marshall, in the 
complete popular acquiescence in its necessity and wis 
dom for now a century and a quarter of the nation’s 
life. Every state court has not only followed that 
judgment in respect to conformity of laws to the 
Federal Constitution as it must; but it has applied, 
without the slightest question, the same principle in 
enforcing the constitution of its own state in respect 
of the acts of its own state legislatures. More than 
this, the Supreme Court of the United States in its 
decisions from time to time has aroused great discus- 
sion and deep feeling of criticism, yet never has there 
been any real or serious movement so to amend the 
Constitution as to diminish its powers in this regard. 
For more than twenty years, with Marshall at its head, 
the court was subjected to the fire of constant attack 
by Jefferson, perhaps the greatest popular leader of 
our history, on the ground that it had usurped the jur- 
isdiction to set aside the laws of the country. The Fed 
eralist party was destroyed. The party of Jefferson 
was triumphant during all that period, but the court 
pursued the even tenor of its way, evolving the na- 
tional character of our union out of the Constitution 
and constantly asserting its power to construe and en- 
force that instrument. What was true in that critical 
period has only been confirmed in the history of the 
court in every one of the great crises since. 

Judges are liable to error. The judgments of the 
Supreme Court have stirred bitter opposition. The 
people have, however, properly appraised the inesti- 
mable value to an order loving community of the set- 
tlement of critical and threatening questions of law by 
a tribunal as far removed as is possible from politics 
and partisan and personal interest. Where, however, 
Jove nods and the tribunal has fallen into error in the 
considered judgment of the people, they have pre- 
ferred to abide the necessary delay and to change by 
amendment the effect of the Constitution as construed 
by the court, rather than to abolish the power of judi- 
cial settlement. The history of the court since its foun- 
dation is thus the strongest single evidence of the self- 
governing capacity of the people of the United States. 
Herein do we find why spch a remarkable and unique 
institution has survived. 

It has been impossible for the court in the exer- 
cise of its unusual jurisdiction to avoid decisions of 
issues which from time to time figure in the politics 
of the country. The question of suits against states, 
the Embargo, the United States Bank, the Fugitive 
Slave Law, the Dredd Scott case, the War Amend- 
ments and the Slaughter House cases, the Legal Ten- 
der cases, the Income Tax cases, the Insular cases, the 
Anti-Trust Law cases, and the Adamson Law cases 
have been some of them. It would be remarkable if 
the court could thus discharge its functions without 
encountering misconstruction of its motives or of its 
judicial attitude from time to time. The questions de- 
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cided are often close ones, and develop conscientious 
differences of view by the different members of the 
court, and lead to strong dissents by a minority. These 
fan the flame of criticism by those unfavorably af- 
fecied by the judgment. Such incidental results are 
inseparable from the institution. The court has lived 
down temporary unpopularity so produced in the past. 


Let us hope it may in the future. On the other hand, 
let us not forget that criticism of judicial judgments 
is most wholesome. The necessity for meeting it in- 
duces care and high sense of responsibility in reach- 


ing conclusions. 
Another test of the t1 
American people is the 


ined self-restraint of the 
‘onstitutional and statutory 
provisions enabling non-residents to avoid the assumed 
local prejudice of state courts against them by trying 
their controversies with home people in Federal Courts. 
This occasionally in some sections gives the impres- 
sion of an alien attitude of those courts toward the 
neighborhood in wl they live. It needs a broad, 
clear understanding on the part of home people to ap- 
preciate that the same system gives them a similar 
privilege and protect another state. We need 
not wonder, therefore, at the frequent assertion that 
Federal courts of first instance are not popular in cer- 
tain parts of the country. It is not too much to say, 
however, that few factors in the rapid growth of the 
newer parts of the country have been more effective 
than the knowledge by those whose confidence and 
capital were needed to build up that new country that 
the Constitution and the laws of the nation furnished 
a national court wholly impartial between citizens of 
all the states in which their contracts and property 
rights, though they were non-residents, could be ad- 
judged and protected. Such courts have in an indi- 
rect but most strikingly effective way united the sec- 
tions of the country in a common effort to develop our 
great resources. But this is not always apparent to 
one who considers himself aggrieved by the ruling of 
a Federal Court which he believes would have been 
different in his own state court Thus a very wisely 
conceived system framed by our ancestors has bene- 
fited the country but has subjected the Federal judi- 
ciary to inevitable local resentment. Nevertheless the 
institution persists and we hope is about to be made 
more effective in the dispatch of the important busi- 
ness that has grown to most heavy proportions in the 
last decade. 

Much remains to be done in cheapening litiga- 
tion in the Federal Courts by reducing costs or trans- 


ferring them to the public treasury, and by increas- 
ing the dispatch of business. Much can be done in 
simplifying procedure. Those who are engaged in 


he courts are most familiar with 
of such improvement. Con- 
May it bring forth results 


the administration of 
the need and possibility 
gress is about this work 
worthy of the great cause 

Meantime it is meet that in this early home of 
the Supreme Federal Court, we should rededicate the 
building as a sacred memorial of the early days of the 
Republic, and that we should rededicate the court 
whose first decade was lived here in humble surround- 
ings and with serious questionings of its future, and 
which has grown to be the most powerful tribunal of 
justice in the world, to the continued preservation of 
the Constitution of the United States and the pro- 
tection and maintenance of individual rights and civil 
liberty. 
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Chief Justice Von Moschzisker 


R. MAYOR, Chief Justice Taft, Justices of the 
Supreme Court, Ladies and Gentlemen: It 
is an honor indeed to be permitted to speak 

on this memorable occasion, and I shall not abuse the 
privilege by taking more than my allotted time. 

The Mayor has referred to the events which gave 
rise to the present gathering, and our friend, Mr. Car- 
son, who is to speak next, will no doubt take you back, 
in his own inimitable way, to the beginning of occur- 
rences in this room—the restoration of which we meet 
to celebrate. In order to round out the program, and, 
as we lawyers say, make up the record, I shall sketch, 
briefly, the history of these beautiful old buildings, in 
which, 131 years ago, the Supreme Court of the United 
States first convened to hear and decide cases, after 
having previously organized in the City of New York. 

In 1729, a bill passed the Pennsylvania Provincial 
Assembly, appropriating £2,000 for a State House at 
Philadelphia ; this was the initial step toward the erec- 
tion of what is now reverently called Independence 
Hall; the other buildings, constituting the classic group 
of which the present structure is an important part, 
were the outcome of an afterthought. 

Every material achievement has a human spirit 
back of it, and Andrew Hamilton, a Philadelphia law- 
yer, leader of the Colonial bar, and member of the 
Provincial Assembly of Pennsylvania, was the mov- 
ing and guiding spirit in this instance. 

Ground was broken, and work started on the 
main structure, in 1732. Hamilton then conceived the 
idea of erecting public buildings on either side of the 
State House, one at the Sixth Street corner, to be 
used for county purposes, and the other—in which we 
are now assembled—at Fifth Street, to serve as a city 
hall. 

Hamilton was a man of action, as well as of im- 
agination; he interested his friend and son-in-law, 
William Allen—who, later on, served for twenty-four 
years as Chief Justice of Pennsylvania—and, together, 
they purchased both corner lots; which, when author- 
ized by the Assembly, in 1735, they placed in trust 
for the City of Philadelphia, to be used for the erec- 
tion, within twenty years, of two buildings, to be, in 
the words of the resolution, “of like outward form, 
structure and dimensions.” 

The twenty-year period does not seem to have 
been adhered to, for, in 1762, an act was passed, again 
containing the requirements already noted by virtue of 
which the trustees were authorized to convey the two 
lots held in trust directly to the City and County of 
Philadelphia, respectively. 

In the meantime, James Hamilton, the son of An- 
drew, had become Mayor of Philadelphia. At a meet- 
ing of the Municipal Council, held October 7, 1746, 
the chronicles show, this good son of an excellent 
father suggested it had been customary for the mayors 
of the city, upon retiring from office, to tender a ban- 
quet to the gentlemen of the corporation, but that he 
had determined to vary this usage by giving the cost 
of such an entertainment, estimated at £150, to the 
municipality for a building fund; and, strange to say, 
considering the social tendencies of those days, this 
example, worthy or unworthy, as you may choose to 
view it, was followed by a number of Mayor Hamil- 
ton’s successors. 

Nothing seems to have been done with the fund 
thus accumulated until 1775, when the Council ap- 
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pointed a committee to take the matter in charge. This 
committee subsequently presented plans for a city hall, 
and reported that, in their opinion, there existed an 
undoubted legal right to use, for that purpose, the 
moneys already donated by the several retiring mayors. 

Bigger things were stirring in 1775, however, than 
the erection of a city hall—a nation was about to be 
born; and in the very month when the Philadelphia 
Council reached the conclusion they might use, for 
municipal buildings, the money saved from those lost, 
and probably deeply regretted, banquets, Paul Revere 
took that ride which ever since has echoed down the 
years. 

Of course the Revolution held back the proposed 
building, but the effort to raise funds went forward, 
and, in 1785, the old jail in Third Street was sold, so 
the money derived might be appropriated for that use. 

In 1789 a public lottery was ordered, by means 
of which $8,000 was cleared for the hall. Imagine the 
virtuous indignation today, if the Mayor and City 
Council should hold a lottery for any municipal pur- 
pose; yet I am assured that we compare, neither in 
modesty nor in virtue, with the men and women of 
those earlier times! However, that is another mat- 
ter and I must proceed with the story of these old 
buildings. 

In 1789 work was really begun on the present 
structure by gangs of convicts, called “wheelbarrow 
men,” from the old prison, at the southeast corner of 
Sixth and Walnut Streets; on which spot, if you will 
pardon a personal reference, I studied law in the office 
of the late Edward Shippen, who boasted, with good 
right, of his colonial and revolutionary ancestry ; there 
I practiced till called to the bench, over eighteen years 
ago. 

This building seems to have been finished in the 
fall of 1791; meanwhile, the one at the other end of 
the block, which became known as “Congress Hall,” 
had been completed, in 1789, just in time to permit 
the Assembly of Pennsylvania to tender it to the na- 
tion, for use as a Capitol; it was so employed from 
December 6, 1790, to the year 1800, when the govern- 
ment removed to Washington. During this period, 
the Robert Morris mansion, on Market Street below 
Sixth was the White House; and Sixth Street, the 
Pennsylvania Avenue of its day, contained the official 
and diplomatic offices. 

The city did not become the actual owner of the 


entire property constituting the Independence Hall . 


group till 1816, the deed of sale being formally exe- 
cuted June 29, 1819, for a consideration of $70,000; 
these buildings, taken together, have a frontage on 
Chestnut Street of 396 feet, and, at the time of their 
completion, were the largest property devoted to pub- 
lic service in the United States. 

Upon the completion of the City Hall, the cham- 
ber in which we hold this meeting was at once relin- 
quished to the Supreme Court of the United States, 
its initial session being held here on Monday, Febru- 
ary 7, 1791, with John Jay, Chief Justice, presiding, 
accompanied by William Cushing, James Wilson and 
James Iredell, as associate justices. John Rutledge, who 
was appointed an associate justice, and resigned, never 
sat in that capacity, but he did preside here, under an 
ad-interim appointment, as Chief Justice, with Wilson, 
Iredell and William Paterson as associates, for the 
August term, 1795. Later, Oliver Ellsworth sat in 
this room as Chief Justice, with Bushrod Washington, 
Samuel Chase. Alfred Moore and Paterson as his as- 








sociates. The last session was held in Philadelphia, 
August 15, 1800; the court then moved to the pres- 
ent Capitol, where Chief Justice Marshall first offi- 
ciated. 

Although John Marshall never sat upon the bench 
during the sessions of the Supreme Court in Phila- 
delphia, yet his name will ever be closely associated 
with these buildings, since, as you no doubt know, he 
died in this city, and the Liberty Bell cracked, and so 
ceased ringing, while tolling his funeral knell, on July 
8, 1835. 

The Supreme Court of Pennsylvania—which on 
the twenty-second of this month will celebrate its two 
hundredth anniversary as a regularly organized, and 
uninteruptedly continuing, judicial tribunal—also met 
in this room for a while, interchanging with the Su- 
preme Court of the Nation. 

When the Federal Supreme Court went to Wash- 
ington, this large chamber was relinquished to the 
Common Council of the city, and the adjoining room 
to the Select Council, where they met, respectively, 
until the consolidation, in 1854, of the various districts 
now constituting the City of Philadelphia, at which 
time the councils moved to the State House proper. 
From the completion of the present building, until 
1895, the additional rooms of the structure were used 
for municipal purposes by the mayor and other off- 
cials, 

From 1895, when our City Hall, at Broad Street, 
was taken possession of, until a few years ago, vari- 
ous patriotic societies occupied the present building, 
among others the Grand Army of the Republic, who 
used the Supreme Court room as headquarters. 

This famous old group, with Independence Hall 
in the center, well illustrates the love of formal bal- 
ance which prevailed during the Colonial period; and 
when we take into account the early uses to which the 
several structures were put, they become distinguished 
in another sense, as symbolic of the three divisions of 
American government— Municipal, State and National. 
The buildings have seen the Declaration of Independ- 
ence, the Federal Constitution, and the first Constitu 
tion of Pennsylvania in the making, and have wit- 
nessed many other events of transcending importance, 
including Washington’s appointment to the command 
of the Continental Army, and the immortal Lincoln de- 
livering his famous speech on Washington’s birthday, 
February 22, 1861, and here, after the assassination, 
the martyred president lay in state; but, considering 
all the historic occurrences within these walls, of none 
are we in Philadelphia more proud than of the fact 
that on this sacred spot first met in regular session 
that great tribunal, whose very name, today, thrills 
one with a sense of its majesty and importance—the 
Supreme Court of the United States. 

Notwithstanding the acknowledged position which 
the Supreme Court at present occupies in our scheme 
of government, as the interpreter and guardian of the 
constitution, all who know the history of the begin- 
ning of this high body (now recognized as the greatest 
judicial tribunal in the world) must realize how the 
early judges, steadfastly, and often in the face of 
mighty opposition, had to carve out and establish a 
place for their court, by bravely and patriotically as- 
serting, and re-asserting, the powers necessarily con- 
ferred upon it by our Federal plan of government. | 
use the words “bravely and patriotically” advisedly, 
for, when deciding the cases that determined the 


then much mooted point of the jurisdiction of 
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the court to construe finally the organic law, on the south side of Market street between Fifth and 
the judges by force of existing political con- Sixth. On the east side of Sixth street stood the 
ditions, had to gird themselves to battle with house occupied by the Secretary of the Treasury, Alex- 
the powers of executive opposition and aroused ander Hamilton, The building immediately to the 
public sentiment; but, after becoming convinced south, whose walls can be seen through the window 
of the right of their course, they hesitated not, I am now facing, had just been erected as the Hall of 


for the questions before them involved more than the 
mere decision of particular cases, and those men ap- 


preciated they were engaged in the making of a na- 
tion. Well may we, a grateful people, celebrate the 


restoration of a building which first housed a tribunal 
of such glorious and unique distinction. 


Mr. Carson’s Address 


AY it please the Court: On the 7th of Febru- 
M ary, 1791, a little more than one hundred and 
thirty-one years ago, the seats now occupied 
by you, Mr. Chief Justice and Associate Justices, were 
filled by men who had played an important and a per- 
sonal part in laying the foundations of our Constitu- 
tional Jurisprudence. The impressive addresses to 
which you have just listened have furnished you with 
the atmosphere that they breathed and it is my part 
to endeavor to complete the picture of those times by 
describing very briefly the scenes that took place in this 
room and the one above it 
This building stands upon holy ground. The 
justices as they sat upon the bench, glancing out of 
the window upon your left, Mr. Chief Justice, could 
see the the Liberty Hall in which the 
Declaration of Independence was signed and the Con- 
stitution of the United States was framed. Through 
the window on your right, there being at that time 
no intervening obstacle, there was a clear view over 
the orchards and the gardens to old Carpenter’s Hall 
where the first Continental Congress sat in Septem- 
ber of 1774, and where Thomas Johnson, afterwards 
a member of this court, nominated George Washington 
as Commander-in-Chief of the Continental Army. On 
the north side of Chestnut street on the very spot 
where now stands the building of the Pennsylvania 
Company for Insurances on Lives and Granting An- 
nuities, stood a small three-story inn known as Clark’s 
Inn or The Coach and Horses, a rendezvous for the 
statesmen, the lawyers and the judges of that day, 
and their sleeping rooms on the second floor were ap- 
proached by a hewn log staircase on the exterior of 
the building. Around the State House, only seven 
years before the court met here, a hundred young elms 
had been set out in the State House yard. Brick walls 
enclosed the space, which extended one-half way to 
Walnut street, on the west and on the east, while the 
southern wall was pierced by tall gates with double 
doors which swung out into what was called the Mall. 
On the southeast corner of Sixth and Walnut streets 
stood that stone prison to which the Chief Justice of 
Pennsylvania has referred, from whose walls were 
heard the raucous cries of unfortunates who disturbed 
the thoughts of the Reverend Manassah Cutler as he 
visited here during the time of the Federal Convention. 
At the Prune street end of the prison was the cham- 
ber in which Robert Morris, the financial Atlas who 
had carried the weight upon his shoulders of the finan- 
cial responsibilities of the Revolution, languished as a 


tower over 


debtor for three years before this court arose. The 
Robert Morris mansion, then occupied by George 
Washington as President of the United States, stood 


the American Philosophical Society, an institution 
which grew out of the famous Junta founded by 
Franklin and his associates in the year 1742. It is 
not too much to say that this group of buildings, asso- 
ciated with science, with literature, with government, 
with civic life, with national and state life, and housing 
all the departments of our government in its triple 
aspects, presents in its entirety a group of buildings 
unequalled by anything in America. 

On this great occasion of your visit you observed, 
Mr. Chief Justice and Associates, that along our 
crowded highways eager and intelligent citizens were 
banked en masse from Broad street to the entrance of 
this hall, all anxious to pay a personal tribute of re- 
spect to the visit of men charged with the highest 
duties devolving on the courts. I looked this morning 
at Poulson’s Daily Advertiser of the 7th of February, 
1791. There was no notice there either of the coming 
or of the presence of the court. The only notice that 
appeared was that Mr. Justice James Wilson was de- 
livering lectures three times a week at the University 
of Pennsylvania, then on Fourth street just south of 
Arch (Mulberry, as it was then called), and immedi- 
ately below that notice was the advertisement of the 
sale of a slave girl, eighteen years old, who had had the 
smallpox and was a likely wench. When the court 
rose, some ten years later, there was no notice in the 
daily papers of its vanishing. 

The court organized in the City of New York and 
held two sessions there in February and August terms 
of the year 1790, but, there being no cases upon their 
docket, their business was confined simply to the ad- 
mission of a few members of the Bar, the adoption of 
a seal, the appointment of a clerk and the announcing 
of a few rules of practice. When the court convened 
here on the morning of the 7th of February, 1791, the 
tribunal consisted of six members. There were but four 
present and two absentees. John Jay, James Wilson, 
William Cushing and James Iredell were pres- 
ent. Rutledge and Blair were absent. Rutledge, al- 
though first in commission as Associate Justice, never 
took his seat. He never sat as a member of this court, 
as an Associate Justice, and in a very few months he 
had resigned and his place was filled by the appoint- 
ment of Justice Thomas Johnson from Maryland. 
When Rutledge did sit it was as Chief Justice in the 
August term of 1795, under an ad interim appoint- 
ment, which failed of confirmation by the Senate. All 
of the members of the early court were men who had 
taken a conspicuous part in the affairs of the Revo- 
lution and of the strife that followed in the adjust- 
ment of our interstate and foreign relations ; they were 
in the prime of life; John Jay being 44 years old; John 
Rutledge, 51; James Wilson, 49; William Cushing, 58; 
James Iredell, 39; William Patterson, 41; Oliver Ells- 
worth, 45; Samuel Chase, 49; Bushrod Washington, 
36, and Alfred Moore, 35. Yet, young as the major- 
ity of them were, during the ten years that the court 
sat here, out of a court of six there had been eleven 
incumbents, and seven of those eleven had been mem- 
bers of the Continental Congress, two of them were 
signers of the Declaration of Independence, four of 
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them were framers of the Constitution of the United 
States, seven of them had been judges of the Supreme 
Court in their states, both of common law and equity ; 
two of them had been Attorneys General of their 
states, one of them had been the governor of his state, 
one of them had been one of the American commis- 
sioners to sign the Treaty of Peace with Great Britain 
in 1783, and afterward negotiated the treaty with Great 
Britain known by his name as the Jay Treaty, and aft- 
erward resigned the Chief Justiceship to become Gov- 
ernor of the State of New York. 

These walls, without decoration, are today in the 
same unadorned state that they were then in, and yet 
the Bench was not without a touch of color. The 
Chief Justice sat in a robe of black silk faced with 
scarlet and white facings, with vermilion colored 
sleeves of large size. The Associate Justices sat in 
black robes faced with scarlet and white, but with far 
narrower stripes than those of the Chief Justice and 
the sleeve instead of being a single color, coming all 
the way to the shoulder in a fold, as in the case of the 
Chief Justice, had a white stripe, at right angles across, 
in order to mark the yoke of the gown. When that 
judicial dress was dispensed with I know not, but such 
was the appearance of the Bench as eight members 
of the Philadelphia bar stepped to the front to be 
sworn in as counsellors of this court. There were 
nine men admitted on that morning, three of them 
leaders of the old bar of Philadelphia, as Mr. Binney 
in his brochure has called them: William Lewis, Ed- 
ward Tilghman and Jared Ingersoll. John Dickinson 
Sergeant, the first Attorney General of Pennsylvania, 
was also sworn. Also young William Bradford, Jr., 
who afterward became the second Attorney General 
of the United States, Mr. Alexander Wilcox, and the 
only man from another state was James Monroe, of 
Virginia, afterward President of the United States. 
Sixty-six cases only were argued and decided by this 
court in the space of ten years. There were ten other 
cases docketed but never disposed of. Counsel, who 
appeared at the bar in argument, were, in seventy-five 
per cent of those sixty-six cases, the leaders of the 
Philadelphia bar. Very few counsel came from other 
states. Samuel Dexter, of Massachusetts, appeared 
here four times. Alexander Hamilton, then Secretary 
of the Treasury, his official residence being here, ar- 
gued the great Tax Case of the United States against 
Hylton. John Marshall, afterward Chief Justice, ar- 
gued the only case that he had before the Supreme 
Court of the United States before ascending the bench. 
The Attorney General of New York, Mr. Hoffman, ap- 
peared in the case of the conflicting boundary line be- 
tween the states of Connecticut and New York, and 
Mr. Archibald Campbell came from Virginia as a col- 
league of John Marshall. Edmund Randolph, the first 
Attorney General of the United States, argued the case 
of Chisholm’s Exr. vs. Georgia. Five of the sixty-six 
cases were splendid in the brilliancy of the arguments 
and of the opinions that were delivered. They were 
lasting in the consequences of their effect upon the 
future development of our National Jurisprudence. 
In the first case, that of Brailsford vs. Georgia, a Brit- 
ish creditor of American debtors, prior to the out- 
break of the Revolution had, after the Treaty of 
Peace revived his debt, asserted his right to recover 
by a suit against the bondsmen. The State of Georgia 
had in 1782 pased a sequestration act, and believing 
that Act to be in full force, filed a bill for an injunction 
before this Court to restrain payment of the money 


and hold it in the hands of the clerk of the Court until 
the question of the ownership of the fund could be de- 
termined. It was the first case heard and argued her¢ 
and, strange to say, the first opinion ever filed was a 
dissenting opinion, that of Mr. Justice Thomas John 
son, who believed that the injunction ought not to be 
granted. a State could inter- 
vene and whether it had a right to the fund or not 
was discussed by the other judges, but without any 
elaboration of opinion, the intimation being thrown out 
that the Treaty of Peace of 1783 declared that there 
should be no impediment put in the way of recovery 
of British This foreshadowed the 
much more famous case of Ware vs. Hylton. 

It was in that case John Marshall appeared as 
counsel. <A careless reading of the report in Dallas 
might lead one to suppose that Patrick Henry had 
appeared here and brilliantly argued in defense of the 
Virginia Statute. Such is not the case. He appeared 
only in the Court below, and the misapprehension 
arises through the fact that Mr. Justice Iredell filed 
as his dissenting opinion in this tribunal the opinion 
which he himself had delivered in the Circuit Court 
for the District of Virginia, sustaining a plea which had 
been filed by the defendant. I dwell upon this case 
for the reason that had it been decided otherwise, it 
would have prostrated the sovereignty of the United 
States at the feet of Virginia and irretrievably stained 
the honor of the Nation. Patrick Henry, in a burst 
of splendid eloquence, in talking to Justice Iredell, 
asked, “Shall we, who once faced the British Lion, 
tremble at the mere growling of his whelps,” referring 
to the dissatisfied cries of British creditors. John 
Marshall contended that the act of Virginia seques- 
trated or confiscated the debt, hence the case was out- 
side of the language of the Treaty which applied in 
terms to the classes of debtor and creditor in existence 
at the time, and that inasmuch as the act of the Legis- 
lature of Virginia had permitted the turning of a fund 
by a debtor into the State Treasury to discharge the 
debtor, there was no debt and, therefore, the language 
of the Treaty had no application. The opinions of 
Justices Chase and Paterson are splendid examples of 
courage, of judicial wisdom and exalted morals. In 
effect they argued “By what right can we, having ob- 
tained our independence and secured the recognition 
of our independence by a solemn treaty, stain the honor 
of the country by repudiating a solemn provision and 
allowing a single state legislature to override the treaty 
obligations of the National Government?” 

But, even better and stronger, was the case of 
Chisholm, executor, against the State of Georgia. 
Chisholm, the executor of a South Carolina estate, had 
sued the State of Georgia on some form of state obliga- 
tion. It was then thought to be a dreadful thing to bring 
before the court a sovereign state, and Georgia refused 
to appear. She sent in Mr. Dallas and Mr. Ingersoll 
to protest against the jurisdiction, and having pro- 
tested, they declined to argue the case. The burden of 
conducting the argument for the plaintiff fell upon Ed- 
mund Randolph, former governor of Virginia, the 
man who did much in the exposition of the Virginia 
plan of the framework of the Constitution. He had 
to break his way without support, without precedent, 
without anything but the force of original reasoning 
in order to justify the right of the court, under the 
language of the Constitution as it then stood, to make 
a defendant of a sovereign state. There were two 

(Continued on page 381 ) 
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HIEF Justice William Howard Taft will deliver 

an address at the American Bar Association 

meeting, Thursday, August 10, at 10 A. M. 
This interesting announcement appears in the revised 
program for the meeting which is printed in this issue. 
[he Chief Justice will deliver informal address 
before the Conference of Bar Association Delegates, 
Tuesday, at 8 P. M., and will also speak informally at 
the dinner of the Judicial Section Wednesday evening. 

Certain other changes are made in the program. 
On account of the press of business to be disposed 
of at this meeting the committee in charge of program 
found it necessary to postpone the motor trip about 
San Francisco and vicinity, scheduled for Thursday 
morning, to Friday afternoon at two o'clock. The 
report of the Committee on Promotion of American 
Ideals, of wh Martin J. Wade, of Iowa, is chair- 


man, will be the Thursday morning session, 
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following the address of Chief Justice Taft, instead 
of at the Thursday evening session, as previously 
published. 

That interest in the approaching meeting is gen- 
uine and wide-spread is shown in the very numerous 
reservations already made on the special train from 
Chicago, by the report from San Francisco of the 
large number of advance hotel reservations, and by 
expressions at many bar meetings throughout the 
country. In this connection, attention is called to the 
amended and enlarged statement concerning the pro- 
posed route for the special train returning from San 
Francisco, which is printed in this issue. Mr. Thomas 
Francis Howe, Chairman of the Committee, 7 So. 
Dearborn St., Chicago, IIl., will be glad to furnish any 
additional information about either this train or the 
special train from Chicago to the meeting. Suggested 
itineraries over other routes and other information 
will be found in this issue. 
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Tentative Program 
Wednesday morning, August 9, at 10 o’clock. 

President Cordenio A. Severance of Minnesota 
will preside. 

Address of Welcome by William D. Stephens, 
Governor of California. 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 

Nomination and election of members. 

Address by the President of the Association. 

Meeting of State delegations for nomination of 
General Council and Vice-President and Local Coun- 
cil for each State. 
Wednesday afternoon, August 9, at 2:30 o’clock. 


Joint meeting of American Bar Association and 
California Bar Association, Jefferson P. Chandler, 
President of the California Bar Association, pre- 
siding. 

Address by Henry J. Allen, Governor of Kan- 
sas, on “The Kansas Industrial Court.” 

Address by Lucien Shaw, Chief Justice of Cali- 
fornia, on “Development of Water Law in the West.” 
Wednesday evening, August 9, at 8:00 o’clock. 

Address by Rt. Hon. Lord Shaw of Dunferm- 
line, representing the Bar of Great Britain. 

Address by M. Henry Aubepin of Paris, rep- 
resenting the Bar of France. 

Election of General Council. 

9:45 P. M. President’s Reception. 

Thursday morning, August 10, at 10:00 o’clock. 

Address by William Howard Taft, Chief Jus- 
tice of the United States. 

Report of Committee on Promotion of Amer- 
ican Ideals; Martin J. Wade of Iowa, chairman. 

Thursday afternoon, August 10, at 2:00 o’clock. 

Reports of Sections and Committees (Schedule 
to be later announced). 

Thursday evening, August 10, at 8:00 o’clock. 

Address by Calvin Coolidge, Vice-President of 
the United States. 

Report of Committee on Law Enforcement; 
W. B. Swaney of Tennessee, Chairman. 

Friday morning, August 11, at 10 o’clock. 

Reports of Sections and Committees (contin- 
ued). (Schedule to be later announced. ) 

Miscellaneous Business. 

Friday Afternoon, August 11, at 2 o’Clock 

Motor trip about San Francisco and vicinity. 

Friday evening, August 11, at 7 o’clock. 

Annual Dinner of Association. 

Dinner to Ladies. 

Saturday, August 12. 

All day excursion as guests of California Bar; 
details to be later announced. 


Uniform State Laws 


The National Conference of Commissioners on 
Uniform State Laws will be held in San Francisco, 
California, from Wednesday, August 2nd, to Tues- 
day, August 8th. 





Headquarters and Hotels 

The Palace Hotel, San Francisco, has been se- 
lected as headquarters. A list of hotels and prices 
is printed in this issue of the Journal. Mr. Andrew 
J. Wood, 215 Holbrook Bldg., San Francisco, has 
charge of reservations for members and delegates. 
In writing to Mr. Wood, please state preference of 
hotel, time of arrival, period for which the rooms 
are desired, and how many persons will occupy 
each room. Members may make reservations di- 
rectly with hotel if they so desire. 


Program of the Conference of Bar 


Association Delegates 
Tuesday, August 8, 1922, Native Sons Hall, 
San Francisco 
First Session 
10 a. m. 

Reports of Committees. 

Roll call of states. 

It is hoped that Mr. Elihu Root will make the 
opening address, as usual. 

12:30 p. m. 

Luncheon (open to members of Bar Associa 
tions). 

Second Session 
2 p. m. 

Topic: A More Effective Co-operation on the 
Part of the Bar Associations of the Country. 

The Hon. Cordenio A. Severance, President of 
the American Bar Association, will lead the dis 
cussion. 

At this session the privilege of the floor is ex- 
tended to the members of the General Council of 
the American Bar Association. 

Third Session 
8 p. m. 
Informal address by Chief Justice Taft. 
Subject to be announced. 

Presidents of Bar Associations who not 
yet appointed delegates to this meeting are re- 
quested to act at once, sending the names of ap 
pointees to Herbert Harley, Secretary, Room 919 
City Hall, Chicago. 


have 





Special Train From San Francisco 
Meeting 
Returning to Chicago by way of Portland, 
Seattle, Vancouver, Glacier, Lake 
Louise, Banff, Minneapolis 
and St. Paul. 

HE chartering of the Special Train for the re- 

turn trip ts contingent on securing at least 125 

reservations. Many features will make this return 
trip much more varied and interesting than the out 
going trip. It includes much of the most magnificent 
scenery on the American Continent, and arrangements 
have been made by which the train will be side-tracked 
at night so that this scenery can be viewed during day 
light from open top observation cars. On account of 
the many details that must be arranged the Committee 
earnestly requests that reservations be made immedi- 
ately. 

Thomas Francis Howe, Chairman 

The Committee has received many requests that a 

special train be arranged for the return trip from San 
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Francisco by the Northern route on the same plan as 
the outgoing trai [t was found impossible to make 
up such a train at either San Francisco or Vancouver 
because the Canadian roads do not use the Pullman 
service and could not furnish the same special equip- 
ment, 

The Committee has therefore arranged to charter 
at least one section of the special train on a per diem 
basis for the ent round trip. This means that we 
can have this train kept intact in San Francisco so that 
everyone will | the same space returning and this 
at less cost than it would be to purchase the same 
Pullman space on regular trains 


What Is Necessary 


It is necessary we have at least 125 reservations 
for the round t1 r enough additional reservations 
from San Fra from those who do not take the 
special train goit ut to insure that there will be a 
total of at least 125 returning. It is therefore desirable 
that reservations for the round trip be made immedi- 
ately. 


Big Features of the Trip 


The big of the return trip are the Co- 
lumbia River way Drive, an all-day boat ride 
through Puget Sound and the Straits of Juan de Fuca 
to Seattle, 36 hours at the Canadian Bar Association 
meeting at Var r, and side-tracking of the train 
it night on th nadian Rockies so that all mountain 











A typical flower market in the down-town section of San Francisco. Flowers are on sale in streets every day in year. 






scenery will be passed during daylight hours, and the 
stops at Glacier, Lake Louise and Banff. 
Itinerary of the Trip 
The train will leave San Francisco about midnight 
Saturday, August 12th, so that all will have a chance 
for the Saturday excursion and entertainment or the- 


-atre during the evening. On Sunday a stop of an hour 


or more will be made at Shasta Springs, and the train 
will arrive in Portland very early Monday morning. 
Breakfast on the train. Monday morning will be de- 
voted to auto rides through Portland, and after an 
early luncheon the party will make the famous Co- 
lumbia River Highway Drive to Hood River and re- 
turn, 53 miles each way, with many stops to view 
points of interest. This is one of the most beautiful 
auto trips in the world, on solid concrete highway, cut 
out from the side of the mountains along the river. 
The party will be back in Portland in time for a late 
dinner, and some special entertainment will be arranged 
for that evening as the train will not leave Portland 
until midnight. 

Our train will arrive in Seattle about 6:30 Tues- 
day morning. Breakfast on the train. At 9:00 the 
party will leave by boat for one of the most beautiful 
water trips to be made, going through Puget Sound, 
the Straits of Juan de Fuca and Georgia Strait, arriv- 
ing at Vancouver at 7:00 P. M. A stop of an hour 

(Continued on page 381) 








CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and in Neighboring Fields and to Brief 
Mention of the Interesting and Significant Contributions Appearing 
in Current Legal Periodicals 





I. Among Recent Books 


hand this month is Criminal Justice in Cleveland 

(The Cleveland Foundation, Cleveland, Ohio). 
This is a volume of some 700 pages containing the re- 
ports of the Cleveland Foundation survey of the ad- 
ministration of criminal justice in Cleveland, Ohio. It 
takes rank as one of the most significant books pub- 
lished in recent decades for two reasons. In the first 
place, it is a mine of information with reference to a 
subject crying for critical examination. In the second 
place, and even more important, this is the type of 
monograph which we may expect with increasing fre- 
quency and which will lay the foundation for a scien- 
tific methodology in legal investigation comparable to 
that which is now developing in the field of sociology. 
Every reader of the JourNAL should get a copy of this 
book and ponder it from both of these angles. 

A little book by Dr. William H. S. Stevens called 
Unfair Competition (University of Chicago Press), 
while not purporting to be strictly a law book, is in 
fact a very important contribution to the study of that 
body of law which is gradually crystallizing about the 
term “Unfair Methods of Competition” as that term is 
being defined and administered by the Federal Trade 
Commission and the Federal courts. The importance 
of this book to lawyers handling matters in this field 
can scarcely be overstated. 

A number of interesting works in the field of 
finance have recently appeared. First may be men- 
tioned The Work of the Stock Exchange by J. Ed- 
ward Meeker, Economist to the New York Stock Ex- 
change (Ronald Press, N. Y.). The author has had 
access to a mass of material enabling him to discuss 
the good and bad features of the stock exchange in an 
authoritative fashion. Another important book on the 
same subject is The Stock Market by Dr. S. S. Hueber 
of the University of Pennsylvania (D. Appleton & 
Company, N. Y.). It is unfortunate that both of these 
books were not available for study prior to recent at- 
tempts radically to regulate our organized markets. 

Professor Arthur Stone Dewey of Harvard Uni- 
versity is the author of a five-volume work on The 
Financial Policy of Corporations (Ronald Press, N. 
Y.). Herein is an illuminating treatment of corporate 
securities, promotion, the administration of corporate 
economy, corporate expansion, and corporate in- 
solvency and reorganization. 

Three books on banking have come to hand, Bank- 
ing and Business, by Professors H. Parker Willis and 
George W. Edwards of Columbia University (Harper 
& Bros., N. Y.). Here are given the actual methods 
adopted by banks in conducting their operations, spe- 
cial stress being laid on the financing of individual 
enterprise. Some attention is given to the relation of 
the bank to the monetary system and the part it plays 
in the development of prices. Running through the 
book is a thread of theory and principle making it 


tk only book in the strictly law field coming to 


much more than a hand book. William H. Kniffin, 
Vice-President of the Bank of Rockville Center, Long 
Island, is the author of American Banking Practice. 
This book is intended for students and bank employees. 
In the space available—380 pages—the author has col- 
lected a remarkable amount of concrete and detailed 
information on banking practice. Banking Principles 
and Practice by Dr. R. B. Westerfield of Yale Uni- 
versity is a work in five volumes published by the 
Ronald Press, N. Y. This is a concise presentation of 
the fundamental principles of banking, describing the 
functions of banks, currency, bank credit, and the pro- 
tection of the interests of depositors. Bankers, stu- 
dents of banking, and lawyers handling banking mat- 
ters will find this work valuable both for reference 
and study. 

Charles Dwight Montague in a book entitled 
“Prosperity”, published by the Monogram Publishing 
Company, N. Y., finds in the United States Savings 
System a device for collecting that amount of credit 
necessary for industrial and commercial revival, makes 
a telling argument in favor of thrift, and suggests ways 
and means for making the practice of thrift popular. 

Under the general editorship of J. M. Keynes 
there is being published a series called the Cambridge 
Economic Handbooks (Harcourt Brace & Co., N. Y.). 
The second in that series is Money by D. H. Robert- 
son, Fellow and Lecturer of Trinity College, Cam- 
bridge, the first being Supply and Demand by Mr. 
Henderson. Mr. Robertson’s little book lays emphasis 
on the theory of money as a special case in the general 
theory of value. The author strives for skill in the 
application of economic principles to the relevant facts, 
not forgetting his purpose to state what he has to say 
in a lucid, accurate and illuminating way. The whole 
series is intended to convey to the ordinary reader the 
general principles of economic theory. Mr. Robertson 
has done this well in his book. 

A little book published by Harcourt Brace & Com- 
pany, N. Y., which will be widely read and much dis- 
cussed is Jncome in the United States. In this volume 
the staff of the National Bureau of Economic Research 
states the summary of its investigation of the aggre- 
gate income of the American people, its yearly fluctua- 
tion, its relation to changes in price and in the 
production of goods, its division among individuals, the 
proportion going to wage earners and salaried em- 
ployees, and a comparison of the per capita income in 
the United States with that of other countries. The 
period covered is 1909 to 1919. 

A number of titles in the field of Government 
merit more comment than space available makes pos- 
sible: 

The German Constitution, by René Brunet (Al- 
fred A. Knopf, N. Y.), a plain and simple account of 
the German revolution and a systematic analysis of 
the new plan of government. Of the book Chas. A. 
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Beard says, “No person who pretends to be intelligent 
about constitutional matters can neglect it.” 
How England Governed, by Rt. Honorable C. 
F, G. Masterman (Alfred A. Knopf, N. Y.), a splen- 
did book with which to begin a study of the workings 
of the British government. This book is written in a 
fashion making its reading not an effort but a pleasure. 
Problems in American Democracy. 
Thames R. Williamson of Smith College 
& Company, Bost 
students in direct contact with the current problems 


of American life PIVIl 


by Professor 
(D. C. Heath 
text book intended to bring 


ng them the discipline and ma- 
terial with which to form their judgments on them. 
The Economic Basis of Politics, by Professor 
Charles A. Beard (Alfred A. Knopf, N. Y.), a survey 
of six great systems of political philosophy collecting 


the evidence of the vitality of the relation between 
forms of the state and the distribution of property, as 
well as the casual connection between contests over 
property and politi revolutions. 

The Truisn f Statecraft, by the Honorable 
Bruce Smith, K. C. (Longmans, Green & Company, 
nN. ¥.0s - ce has been a member of the 


Australian House of Federal Representatives for nine- 
teen years. In this book he describes in general terms 
the origin, development, and future of popular govern- 
ment as an aid to human progress. 

The American Phil 
Alpheus Henry Snow (G. P 
cellaneous collection o 
this well known 
tional law. 

The Modern City and Its Government, by William 
Parr Capes (E. P. Dutton & Company, N. Y.). The 
author is the Secretary of the New York State Con- 
ference of Mayors and other City Officials, and the 
Director of the New York State Bureau of Municipal 
Information. In this book he gives the information he 
has gathered and his observations and conclusions re- 
sulting from an extended study of government in 


sophy of Government, by 
Putnam’s Sons), a mis- 
essays and addresses of 


tudent of constitutional and interna- 


f the 


American citie 1 contact with city officials in the 
last fifteen year His approach is constructive, not 
critical. 

Principl Public Personnel of Administration, 


by Arthur W. Proctor (D. Appleton & Company, N. 
Y.). This volume is published by the Institute for 
Government Research and is intended as a concise 
guide and introduction to the study of securing and 
maintaining an efficient personnel as one of the press- 
mnting government in this country. 
issued by the same Institute and 
publisher is The Federal Service, by Dr. Lewis Mayers, 
member of the staff of the Institute. It is more de- 
tailed in its treatment than the volume last mentioned, 
being an extended study of the system employed in the 
federal administration of personnel problems covering 
methods of securing, compensating and directing gov- 
ernmental employees. The treatment is first descrip- 
tive, then critical, and finally constructive. 

Community Life and Civic Problems, by Howard 
Copeland Hill, head of the Department of Social Sci- 
ence, The Ur sity of Chicago Law School (Ginn 
& Company, N. Y The author knowing his field and 
his readers (high school boys and girls) has vitalized 
his subject, presenting the problems of community 
and government life in a fashion calculated to inspire 


ing problems c 


Another volume 
1, 


in students zeal in assuming their public duties and 
responsibilities. 

For the following reviews of two books on Lin- 
coln we are indebted to Mr. John T. Richards of the 
Chicago bar: 

Lincoln Lessons for Today, Garrett Newkirk 
(Duffield & Company, New York).—This little book 
might well have been called “Lessons in Character 
Building,” for the author has presented a most at- 
tractive vision of the philosophy which was the im- 
pelling force in the marvelous development of the mind 
and character of the great Civil War President until 
this child of the frontier became fitted to occupy the 
highest station within the gift of a great people. 

The attention of the reader is called to the high 
standards maintained by Lincoln as boy and man; his 
devotion to the truth; his sincerity; his uniform ad- 
herence to principle; his frank unswerving honesty ; 
his moral courage; his unselfish loyalty to every good 
cause; his respect for law; his love of country; his 
readiness at all time to defend the Constitution as 
framed by the fathers of the Republic; his fixed de- 
termination never to compromise with wrong or in- 
justice ; his consistent advocacy of the cause of human 
liberty ; his gentleness and uniform kindness of heart. 
These are some of the Lincoln lessons for today; each 
contributed to the foundation upon which Abraham 
Lincoln built a great and noble manhood and reared 
an enduring name. 

The author’s splendid analysis of the methods by 
which Lincoln acquired that practical education which 
so well fitted him for his great work is especially com- 
mended to the young as an inspiration to great achieve- 
ment: Although like a majority of books which haye 
been written about Lincoln this volume gives currency 
to some things which lack confirmation, on the whole 
the book is well written and is well worth reading. 

Why Lincoln Laughed, by Russell H. Conwell 
(Harper & Brothers, New York).—This book con- 
tains little that is new to the student of the life of 
Abraham Lincoln: nor is it as accurate as one would 
expect to find a book written by Dr. Conwell. The 
author intimates that Lincoln was admitted to the bar 
when he was twenty-four years of age: this is an 
error for he was not admitted to the bar until March 
1, 1837, when he had attained the age of twenty-eight 
years. 

The author also gives the date of Lincoln’s great 
Cooper Union Speech as February 17, 1860, while the 
date was February 27. 

It is very generally known that amidst the most 
weighty affairs of state Lincoln sought relaxation in 
the writings of Artemus Ward, Petroleum V. Nasby 
and Josh. Billings, the most noted humorists of that 
period. During the early part of his administration 
as president he probably read more of the writings of 
Artemus Ward than any other, but in later years he 
found much greater amusement in the writings of 
Nasby because of their application to what was then 
current history. Lincoln was frequently criticised for 
what appeared to many to be undue levity while the 
fate of the Union was hanging in the balance, but 
when it is recalled that he took but little time for 
recreation of any kind while president, all must admit 
that it was fortunate for both his own and the public 
welfare that he could find relief in laughter, and this 
author by calling attention to the reason why Lincoln 
laughed has made a useful contribution to Lincoln 
Literature. 
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N the April issue of the //linois Law Review Ed- 

ward A. Harriman of Washington, D. C., discusses 

the matter of issuing tax exempt securities and 
develops a line of argument for the overruling of New 
Jersey v. Wilson, 7 Cranch. 164, the case establishing 
the doctrine here criticised. Mr. Harriman entitles his 
article State Suicide and Tax Exemption. The three 
leading articles in the May issue of the //linois Law 
Review are very interesting. Professor Earl C. 
Arnold of Cincinnati University, reviews the English 
and American cases on the power of either the prin- 
cipal or surety by part payment or acknowledgment to 
extend the period of Statute of Limitations as against 
his co-obligor. Mr. Justice William Riddell of the 
Supreme Court of Ontario explains just why Mr. 
Pickwick, the judgment debtor in Bardwell v. Pick- 
wick, was arrested. This is done in a fashion which 
makes the article a valuable study in English pro- 
cedure at common law both before and after judg- 
ment. Dean John H. Wigmore prints a list of and 
discusses one hundred legal novels of four kinds: 
Those in which some trial scene is described, novels 
dealing with typical traits of a lawyer or judge, or the 
ways of professional life, those involving the prosecu- 
tion and punishment of crime, and novels whose plots 
turn on some point of law. 

One of the few critical discussions of Dean Ros- 
coe Pound’s Sociological Jurisprudence is that by 
Pierre Le Paulle of Harvard Law School, to be found 
in the May issue of the Harvard Law Review. The 
author, sensing that the law’s most pressing problem 
is the development of a scientific methodology, makes 
a very important contribution in sketching the outline 
for the development of such a methodology. The 
present unscientific character of legal investigation is 
strikingly stated in the following quotation: 

In past ages, every one felt at liberty to speak about 
astronomy, the laws of nature, and of the mind, etc. Step 
by step, science has expelled the laymen from most fields. 
At present no one who is not trained in the methods and 
technique of physics would attempt to discover the secrets 
of nature simply by looking about him at the spectacles 
which nature offers. But each time that science says to 
the layman, “A gift of observation and good common 
sense are not enough to deal with this kind of subject; 
you must either get out, or bind yourself to a hard, 
strict technique, and abandon your bright and wide lit- 
erary viewpoint,” the layman feels bitter until he grows 
accustomed to the idea. The layman has been expelled 
successively from all these fields; the only one that 
remains to him now is the field of social facts. That is 
why he rushes into this field to make it the subject of 
all his conversation and to publish shelves of books on 
jurisprudence, politics, and moral questions. If the 
sociologist in turn comes and says, “If you want to study 
social facts scientifically your present method is legiti- 
mate,” he will raise a temporary storm of bitter resent- 
ment. 

When will students of the law develop a scientific 
methodology justifying their addressing laymen in like 
fashion? 

Professor Myron W. Watkins, of the University 
of Missouri, begins in the May issue of the Harvard 
Law Review a study of the attitude of the courts 
towards Combinations and Unfair Competition. He 
believes that the liberality represented by the decision 
in United States v. The United States Steel Corpora- 
tion represents a change in attitude and proposes in- 
ductively to demonstrate the unsoundness of this new 
public policy toward business enterprise. In the Jour- 
nal just mentioned Professor Samuel Williston con- 


II. Current Law Journals 


siders the history and modern law concerning delivery 
as a requisite in the sale of chattels as against the ven- 
dor, the vendor’s creditors, and subsequent purchasers 
from the vendor. Here also is to be found an article 
by Cuthbert W. Pound of Lockport, N. Y., discussing 
the necessity for safeguards as to the rulings of admin- 
istrative commissions. 

Professor Robert E. Cushman, of the University 
of Minnesota, under the title, Social and Economic In- 
terpretation of the Fourteenth Amendment, collects the 
evidence tending to show that the attitude of the 
United States Supreme Court toward state, social and 
economic legislation has passed through three phases 
and is entering a fourth. These four periods as he 
sees them are: the first period during which the Court 
considered that it had no authority to examine or 
revise the judgment of state legislatures that social and 
economic conditions justified statutory limitation of 
individual liberty ; the second period when the Court’s 
attitude was to override such legislative determinations 
and in so doing to rely on abstract legal principles to 
the exclusion of social and economic facts; the third 
period when the Court, continuing to pass on the 
validity of such determinations, based its judgment 
upon the social and economic facts; the present period 
when the inclination of the court is to abandon the role 
of social and economic experts and to regard the judg- 
ments of legislatures as final except in cases of the 
most obvious and palpable abuse of discretion. This 
article is found in the May number of the Michigan 
Law Review, in which also is found an argument by 
Kenneth F. Burgess, of Chicago, on the doubtful con- 
stitutionality of Paragraph 21, Section 402, Transpor- 
tation Act of 1920, authorizing the Interstate Com- 
merce Commission to compel railroads to extend their 
lines by new construction. 

In the May issue of the Virginia Law Review 
George T. Trumbull, of New York City, discusses the 
right of a party who causes a deposition to be taken to 
impeach the witness’s credibility when such deposition 
is read at the trial by the adverse party. 

Phillip F. LaFollette in the April issue of the Wis- 
consin Law Review collects and examines the cases 
on the constitutionality of statutory price regulations. 

An important collection of the authorities on 
dower in partitioning infant's land is to be found in 
the May issue of the Virginia Law Register, the author 
being Alfred E. Cohen of Richmond, Virginia. 

In the Central Law Journal for May 12th is one 
of the few current discussions of the removal of tort 
actions arising out of federal control of railroads. The 
author is Mr. H. Scott. In the same Journal’s issue 
of May 19th there is reprinted an address by Junius 
Parker of New York City before the North Carolina 
Bar Association, in which are critically examined the 
increasing governmental powers and activities. 

A discussion of considerable novelty and great in- 
terest is found ina letter by Judge W. B. Neff, printed 
in the May issue of the Ohio Law Bulletin and Regis- 
ter, discussing whether land registered under the Tor 
rens system in Ohio can thereafter be withdrawn. Pro- 
fessor A. C. Brightman in the April issue of the 
Journal just mentioned discusses the legal significance 
of the delivery clause of a bill of lading under the 
Uniform Bills of Lading Act and the Uniform Sales 
Act. 


















REVIEW OF RECENT SUPREME COURT DECISIONS 


Liability of Terminal Carriers Under 
Other Anti-Trust 
Law—Howat 
Constituti 
mission 


| egislati mn—Certain 


Not 
ther 


Authorized to 
Cases 


Carmack Amendment—Clayton Act Held to Supplement 
‘Tying Agreements” 
Case Presents No Question Calling on U. S. Supreme Court to Decide 
onality of Kansas Industrial Relations Act—Interstate Commerce Com- 

Deal with 
Involving Commission—Attractive Nuisances 


in Machinery Leases Violate 


Abandonment of Certain Lines— 


By Epcar Bronson TOLMAN 


Carriers.—(a) Carmack Amendment 

When goods are received in good condition by the 
initial carrier and delivered in bad condition by the deliver- 
ing carrier a presumption arises that the injury occurred 
on the line of the delivering carrier. 

C. & N. W. Ry. Co. v. Whitnack 
No. 146, Adv. O; 393. 

The Supreme C 


Produce Co. 


urt of Nebraska affirmed a judg- 
ment recovered by the respondent Produce Company 
igainst the petitioning carrier for damages to apples 
shipped in interstate mmerce upon through bills of 
lading over lines. The evidence tended to 
show that the apples were in good condition when re- 
ceived by the initial carrier, but were frozen when de- 
livered at destination by petitioner. On the trial peti- 
tioner moved for a directed verdict on the ground no 
recovery could be had against it without affirmative 
evidence that it caused the damage. The court denied 
the motion and instructed the jury t that there was a pre- 
sumption of damage upon the line of the last carrier. 


“ann esene 
conn 4 


Certiorari was allowed and the judgment affirmed. 
Mr. Justice McReynolds delivered the opinion of 
the Court and stated the controversy as follows: 
The single question now presented for consideration 
is whether, since the Carmack Amendment, a presumption 
arises that th occurred on the delivering carrier’s 
line, when goods moving in interstate commerce upon 
a through bill of lading are delivered in bad condition 
and the evider shows they were sound when received 
by the initial carrier, but does not affirmatively establish 
where the loss occurred 


The learned Justice approved the statement of the 


common law rule in Hutchinson on Carriers, as fol- 
lows: 

\ connecting carrier who has completed the trans- 
portation and delivered the goods to the consignee in a 
damaged condit r deficient in quantity will be held 
liable in an ; r the damage or deficiency, without 
proof that it w asioned by his fault, unless he can 
show that he received a - in the condition in which 
he has delivered them. The condition and quantity of 
the goods when tl! wert del ivered to the first of the con- 
necting carriers being shown, the presumption will arise 
that they contir 1 in that condition down to the time of 
their delivery to the carrier completing the transportation 
and making the delivery to the nsignee, and that the 
injury or loss occurred while they were in his possession. 

The learned Justice distinguished the case of 
Charleston, et Ry. Co. v. Varnville Furniture Co., 
2a7-U.. 3. S97 ied on in support of petitioner’s con- 
tention that this common law rule conflicts with the 
provision of the Carmack Amendment which declares 
the initial carrier 11 ble for damage occurring anywhere 
along the route, and in concluding his opinion, said: 

Here there is 1 juestion of conflict between a State 
statute i policy, and nothing in the words 
of the amendment indicates a legislative purpose to abro- 
gate the accepted common law doctrine concerning pre- 
sumption I uggestion that, by imposing additional 
liability upon the initial carrier, the amendment provides 


an adequate remedy for shippers, and thereby removes 

the necessity for any presumption against the terminal 

one, and impliedly abrogates the rule, is unsound. There 

are adequate reasons why shippers should have the benefit 

of both; and we think Congress so intended. 

The case was argued by Mr. Wymer Dressler for 

the railroad company and by Mr. Henry H. Wilson for 
the Produce Company. 


Carriers.—(b) Carmack Amendment 


A terminal carrier is not liable for injury alleged to 
have been caused by the negligence of a prior connecting 
carrier. 


Oregon-Washington R. R. and Navigation Co. v. 
McGinn, No. 170 Adv. Ops. p. 369. 

Two carloads of horses were shipped from Grand 
Island, Nebraska, to Spokane, Washington. The ini- 
tial carrier issued a through bill of lading and routed 
the shipment over its own lines to Granger, Wyoming, 
thence over the lines of the Oregon Short Line Rail- 
road Company to Huntington, Oregon, and thence 
over the lines of petitioner to Spokane, Washington. 
Due to the negligence of the intermediate carrier, the 
Oregon Short Line Railroad Company, the horses de- 
veloped disease. 

The livestock contract, under which the shipment 
moved, contained the following provision, framed tc 
comply with the requirements of the Cummins Amend- 
ment to the Carmack Amendment to the Interstate 
Commerce Act: 

1. Except as otherwise provided by statute law, the 
carrier undertakes to transport said shipment only over 
its own line, and acts only as the agent of the shipper with 
respect to the portion of the route beyond its own line. 
No carrier shall be liable for damages for loss, death, 
injury or delay to said animals, or any thereof, not caused 
by it, but nothing contained in this contract shall be 
deemed to exempt the initial carrier in case of a through 
interstate transportation from any liability for loss, death, 
damage or injury caused by it or any common carrier, 
railroad, 7 transportation company to which the live- 
stock may be delivered under this contract. 

The shipper consignee brought suit against the 

terminal carrier, and the court set aside a verdict for 
the plaintiff, and rendered judgment for the carrier 


The Circuit Court of Appeals for the Ninth Circuit 
reversed bey: District Court, and held that G. F. & A. 
R’y Co. v. Blish Milling Company, 241 U. S. 190, re- 
quired that under the Carmack [Cummins] Amend- 


ment, the terminal carrier is liable for damage occa- 
sioned in transit through the conduct of any of the 
carriers. 

The case came to the Supreme Court on writ of 
certiorari and the judgment of the Court of Appeals 
was reversed and that of the district court affirmed. 

Mr. Justice Clarke delivered the opinion of the 
Court. The learned Justice cited cases establishing the 
federal rule that in the absence of statute or special 
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contract each connecting carrier on a through route is 
bound only to carry safely over its own line and safely 
deliver to the next connecting carrier, and then said: 

The Cummins Amendment deals with and modifies 

the common law liability only of the initial carrier. It 
renders that carrier liable for loss or damage to the 
property committed to its care throughout the entire route 
by which it is billed until delivered to the consignee, but it 
leaves the relation of all connecting carriers, including 
the terminal carrier, to the shipper or consignee and to 
each other, entirely unaffected (Atlantic Coast Line Rail- 
road Company v. Riverside Mills, 219 U. S, 186, 195, 196, 
197; Adams Express Company v. Croninger, 226 U. S. 491, 
511), and therefore their liability is as we have stated it, 
unless modified by contract, and in this case, as we have 
seen, the livestock contract under which the shipment 
moved, by expressly providing that “no carrier (other than 
the initial carrier) shall be liable for damage for loss, 
death, injury or delay to said animals, or any thereof, 
not caused by it,” leaves the common law liability of the 
intermediate carrier entirely unaffected, just as the statute 
leaves it. 

In distinguishing the Blish case, (supra) the 
learned Justice quoted the language used in that case 
which had led the Circuit Court of Appeals into error 
and then said: 

What was decided in the Blish case was that the ter- 
minal carrier was liable for failure to make delivery, just 
as the initial carrier would have been if it had been sued 
for mis-delivery, because, by the terms of the bill of lad- 
ing, each was under obligation to make final delivery. The 
suit before us is not for misdelivery or other fault of 
the carrier sued, but for the fault, as alleged, of a prior 
connecting carrier. In express terms the bill of lading we 
have here declares that no carrier shall be liable for loss 
or damage not caused by it, and, therefore, the statute not 
providing otherwise, the petitioner cannot be liable for 
the damage alleged to have been caused before the stock 
reached its line. 

The case was argued by Mr. William R. Harr for 

the railroad company and by Mr. R. L. Edmiston for 
the respondent. 


Clayton Act.—(a) Saiteaiens to Sherman Act 

The Clayton Act supplements the Sherman Act and 
supplies specific tests of its own, whereby agreements may 
be declared illegal. 


The Standard Fashion Co. v. Magrane-Houston 
»., No. 20, Adv. Ops. p. 397 

The petitioner, a New York corporation engaged 
in the manufacture and distribution of patterns, en- 
tered into a contract with the respondent, a retail dry 
goods company, whereby the petitioner granted to the 
respondent an agency for the sale of standard pat- 
terns. Petitioner agreed to sell respondent patterns at 
a certain discount, to supply advertising materials and 
to allow respondent to return discarded patterns on de- 
clared terms. Respondent agreed to purchase a speci- 
fied number of pattern sheets, to keep a certain stock 
on hand, and to do certain other things assuring the 
efficiency of the agency. The contract contained a pro- 
vision for its termination upon notice. Respondent 
further agreed that it would not sell permit to be 
sold on its premises during the term of the. contract 
any other make of patterns than that manufactured by 
petitioner. 

On July 1, 1917, the respondent discontinued the 
sale of petitioner’s patterns and placed on sale in its 
store patterns of a rival company. Thereupon the peti- 
tioner brought suit in the U nited States District Court 
for the District of Massachusetts to restrain the re- 
spondent from violating the contract. The trial court 
dismissed the bill on the ground that the contract was 
illegal and hence unenforceable because it came within 


Section 3 of the Clayton Act, 38 Stats. 731, which pro- 
vides that 

It shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, to lease or make 
a sale or contract for the sale of goods, wares, merchan- 
dise, machinery, supplies or other commodities, whether 
patented or unpatented or to fix a price charged 
therefor, or discount from, or rebate upon, such price, 
on the condition, agreement or understanding that the 
lessee or purchaser thereof shall not use or deal in the 
goods, wares, merchandise, machinery, supplies or other 
commodities of a competitor . . . of the lessor or 
seller, where the effect of such lease, sale, or contract for 
sale or such condition, agreement or understanding may 
be to substantially lessen competition or tend to create a 
monopoly in any line of commerce. 

The decree was affirmed by the Circuit Court of 
Appeals for the First Circuit and upon certiorari to 
the Supreme Court, was again affirmed. 

Mr. Justice Day delivered the opinion of the 
Court. He held that as the bill prayed an assessment 
of damages the case had not become moot although the 
period of the contract had elapsed. To the contention 
of the petitioner that the contract was not one of sale 
but one of agency or joint venture, he said: 

It is provided that patterns returned for exchange 
must have been purchased from the petitioner. Respond- 
ent agreed to purchase a certain number of patterns. 
Upon expiration of the notice of termination the respond- 
ent agreed to promptly return all standard patterns bought 
under the contract. In the event of the disposition of the 
business property of the respondent at Washington Street 
and Temple Place, the respondent might deliver its stock 
of standard patterns to the petitioner for repurchase under 
the repurchase clause of the contract. 

Full title and dominion passed to the buyer. While 
this contract is denominated one of agency, it is perfectly 
apparent that it is one of sale. 

Coming to the main point, the learned Justice held 
that although the contract did not forbid respondent to 
sell any other make of patterns elsewhere than on its 
own premises, the practical effect was to prevent the 
dry goods company from selling any rival patterns 
while the contract was in force. He then said that 
the Clayton Act was intended to supplement other anti- 
trust legislation, principally the Sherman Act, and 
quoted from the Standard Oil case, 221 U. S. 1, 58, as 
to what acts and contracts are embraced by the latter 
statute. The opinion continues: 

As the Sherman Act was usually administered, when 

a case was made out, it resulted in a decree dissolving 
the combination, sometimes with unsatisfactory results so 
far as the purpose to maintain free competition was con- 
cerned. 

The Clayton Act sought to reach the agreements em- 
braced within its sphere in their incipiency, and, in the sec- 
tion under consideration, to determine their legality by 
specific tests of its own, which declared illegal contracts of 
sale made upon the agreement or understanding that the 
purchaser shall not deal in the goods of a competitor or 
competitors of the seller, which “may substantially lessen 
competition or tend to create a monopoly.” 

As to the meaning of the last quoted phrase, the 
learned Justice said: 

But we do not think that the purpose in using the 
word “may” was to prohibit the mere possibility of the 
consequences described. It was intended to prevent such 
agreements as would, under the circumstances disclosed, 
probably lessen competition, or create an actual tendency 
to monopoly. That it was not intended to reach every 
remote lessening of competition is shown in the require- 
ment that such lessening must be substantial. 

Nevertheless, the contract in question was found 
to come within this section. The opinion concludes 

Of 52,000 so-called pattern agencies in the entire coun- 
try, the petitioner, or its holding company controlling it 
and two other pattern companies, approximately controlled 
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two-fifths of such agencies. As the Circuit Court of Ap- 
peals, summarizing the matter, pertinently observed: 

“The restriction each merchant to one pattern 
manufacturer must hundreds, perhaps in thousands, of 
small communities, amount to giving such single pattern 
manufacturer a monopoly of the business in such com- 
munity. Even in the larger cities, to limit to a single 
pattern maker the ttern business of dealers most re- 
sorted to by customers whose purchases tend to give 
fashions their vogue may tend to facilitate further combina- 
tions; so that the plaintiff, or some other aggressive con- 
cern, instead of controlling two-fifths, will shortly have 
almost, if not quite, all the pattern business.” 

We agree with these conclusions, and have no doubt 
that the contract, properly interpreted, with its restrictive 
within the section of the Clay- 


covenant, brings it fairly 
ton Act under consideration. 

The case was argued by Messrs. Charles E. 
Hughes and Herbert Noble for the Standard Fashion 
Co. and by Solicitor General Beck for the Magrane- 
Houston Co. 








Clayton Act.—(b) Tying Agreements, Rea Judi- 
cata, Patents 

Certain “tying agreements” in machinery leases vio- 
late the Clayton Act. A judgment in a suit by the United 
States under the Sherman Act is not a bar to a similar 
action under the Clayton Act. The Clayton Act does 
not deprive a patentee of due process of law. 

United Shoe Machinery Corporation v. 
States, No. 119, Adv. Ops. p. 420. 

This case came to the Supreme Court upon appeal 
from the District Court of the United States for the 
Eastern District of Missouri. The Supreme Court af- 
firmed the decree of the District Court enjoining, at 
the suit of the United States, the defendant shoe ma- 
chinery corporations and their officers and directors 
from making leases containing certain clauses and con- 
ditions found to be in violation of Section 3 of the 
Clayton Act, 38 Stat. 731, 736, set out in the review of 
The Standard Fashion Co. v. Magrane-Houston Co. 

The record showed that the United Shoe Machin- 
ery Corporation controlled a very large portion of the 
business of supplying shoe machinery of the sort in- 
volved in this case; the lower court found that it con- 
trolled 95 per cent of such business. It was also found 
that the company did not act oppressively in the en- 
forcement of the forfeiture clauses, that it supplied 
excellent service and machinery, and that its machines 
were protected by valid patents granted prior to the 
passage of the Clayton Act. The clauses enjoined were 
a system of so-called “tying” restrictions. They in- 
cluded clauses whereby the lessee agreed to use leased 
machinery only on shoes which had had certain other 
operations performed upon them by defendants’ ma- 
chines, to use exclusively certain machines of defend- 
ants, to purchase certain supplies exclusively from the 
lessors, to pay a royalty to lessors on shoes operated 
upon by machines of competitors, and to receive the 
benefit of a lower rate of royalty only 1f agreeing not 
to use certain of the defendants’ machinery on shoes 
lasted on competitors’ machinery. It was provided 
that the lessor had the right to cancel a lease for the 
breach of a provision in that lease or in any other lease 
or license agreement between the lessor and lessee. The 
District Court held that the United Company could not, 
without violating the Act, reserve the right to cancel a 
lease because the lessee had violated the terms of some 
other lease 

par... 
Court. To the c 
sary parties to the suit, he said: 

" “We agree with the District Court that th 
were not indispensable or even necessary parties. 


United 


Justice Day delivered the opinion of the 
ntention that the lessees were neces- 


the lessees 


The 


relation of indispensable parties to the suit must be such 
that no decree can be entered in the case which will do 
justice to the parties before the court without injuriously 
affecting the rights of absent parties. The cove- 
nants enjoined were inserted for the benefit of the lessor, 
and were of such restrictive character that no right of the 
lessee could be injuriously affected by the injunction 
which was prayed in the case. 

Coming to the question as to whether the clauses 

in question violated the Act, he said: 

While the clauses enjoined do not contain specific 
agreements not to use the machinery of a competitor or 
the iessor, the practical effect of these drastic provisions 
is to prevent such use. We can entertain no doubt that 
such provisions as were enjoined are embraced in the 
broad terms of the Clayton Act, which cover all condi- 
tions, agreements or understandings of this nature. That 
such restrictive and tying agreements must necessarily 
lessen competition and tend to monopoly is, we believe, 
equally apparent. When it is considered that the United 
company occupies a dominating position in supplying shoe 
machinery of the classes involved, these covenants, signed 
by the lessee and binding upon him, effectually prevent 
him from acquiring the machinery of a competitor of the 
lessor except at the risk of forfeiting the right to use the 
machines furnished by the United Company, which may be 
absolutely essential to the prosecution and success of his 
business. 

ae The power to enforce them is omnipresent, 
and their restraining influence constantly operates upon 
competitors and lessees. The fact that the lessor, in many 
instances, forebore to enforce these provisions does not 
make them any less agreements within the condemnation 
of the Clayton Act. 

The shoe machinery companies had argued that 
the decree in favor of the defendants in the former 
suit under the Sherman Act, 247 U. S. 32, between the 
same parties, was res judicata of the issues in the pres- 
ent case. The learned Justice quoted from Cromwell 
v. County of Sac, 94 U. S. 351, 352 to the effect that a 
judgment is a bar to an action between the same par- 
ties only where the former judgment was rendered on 
the same cause of action, or where some matter liti- 
gated in the former suit is determinative of a matter in 
controversy in the second suit. Standard Fashion Co. 
v. Magrane-Houston Co., ante, was cited in showing 
the difference between the prohibitions of the Sherman 
Act and those of the Clayton Act. Therefore the causes 
of action under the two acts were not the same. The 
opinion continues: 

That the leases were attacked under the former bill 
as violative of the Sherman Act is true, but they were 
sustained as valid and binding agreements within the 
rights of holders of patents. The Clayton Act specific- 
ally applies to goods, wares, machinery, etc., whether 
“patented or unpatented.” This provision was inserted 
in the Clayton Act with the express purpose of preventing 
rights granted by letters patent from securing immunity 
from the inhibitions of the Act. The determination of 
the questions now raised under the Clayton Act was not 
essential to the former decision. 

Further quotations from the opinion in the Sher- 
man Act case brought out the fact that in that case the 
question decided was that the leases in question did not 
involve an unlawful exercise of the patent right. The 
learned Justice then said: 

The issue whether the restrictive clauses were valid, 

in view of the provisions of the Clayton Act concerning 
machinery, patented or unpatented, was not and could 
not have been involved or decided in the former suit. 
: No matter how good the machines of the United 
Company may be, or how efficient its service, it is not at 
liberty to lease its machines upon conditions prohibited 
by a valid law of the United States. Congress has under- 
taken to deny the protection of patent rights to such 
covenants as come within the terms of the Clayton Act, 
and if the statute is constitutional, the sole duty of the 
court is to enforce it in accordance with its terms. 

To the contention that the Act is an unconstitu- 

tional limitation upon the rights secured to a patentee 
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in that it takes away from patentees without due 
process of law property secured to them by the grant 
of the patent, the reply made was in part as follows: 

Undoubtedly the patentee has the right to grant the 
use of the rights or privileges conferred by his patent to 
others by making licenses and agreements with them 
which are not in themselves unlawful, but the right to 
make regulation in the public interest, under the police 
power of the States, or in the exertion of the authority of 
Congress over matters within its constitutional power, is 
controlled by general principles of law, and the patent 
right confers no privilege to make contracts in themselves 
illegal, and certainly not to make those directly violative 
of valid statutes of the United States. . . . The patent 
grant does not limit the right of Congress to enact legis- 
lation not interfering with the legitimate rights secured 
by the patent, but prohibiting, in the public interest, the 
making of agreements which may lessen competition and 
build up monopoly. 

The learned Justice also disposed of several lesser 
objections to the decree below. Among these was the 
contention that the leases were not made in interstate 
commerce. He said: 

It is true that the mere making of the lease of the 
machines is not of itself interstate commerce. But where, 
connected with the making of such lease, a movement of 
goods in interstate commerce is required, we have no 
doubt of the authority and purpose of Congress to con- 
trol the making of such leases by the enactment of 
the statute before us. 

Mr. Justice McKenna dissented but wrote no opin- 

ion. The case was argued by Messrs. Charles F. 
Choate, Jr., Cordenio A. Severance and Frederick P. 
Fish for the shoe machinery corporation and by 
Messrs. La Rue Brown, Leo A. Rogers and Elias Field 


for the United States. 


Court of Industrial Relations 


Certain writs of error from decisions of a state 
court in the one case sustaining contempt proceedings 
and in the other upholding a conviction for violation of 
an injunction order, do not present the Kansas Industrial 
Relations Act so as to permit the Supreme Court to pass 
upon its constitutionality. 

Howat v. The State of Kansas, Nos. 154 and 491, 
Adv. Ops. p. 322. 

These two cases came. to the Supreme Court on 
writs of error sued out to the Supreme Court of Kan- 
sas for the purpose of testing the constitutionality of 
the act of the Legislature of Kansas creating a Court 
of Industrial Relations. The Supreme Court held that 
in neither case was the question of the validity of this 
act under the Federal Constitution presented so as to 
permit that question to be passed upon, and dismissed 
both writs of error. 

The Cuter Justice delivered the opinion of the 
court and summarized the provisions of the Kansas 
act as follows: 

The main purpose of the act is to create an admin- 
istrative tribunal to arbitrate controversies between em- 
ployers and employees in certain industrial, mining, and 
transportation business which the act declares to be 
affected with such a_ public interest that their con- 
tinuity is essential to the public peace, the public health, 
and the proper living conditions and general welfare of 
the people. The board, miscalled a court, is given power 
to make investigations on its own initiative, or upon 
complaint of interested persons to consider the wages, 
the return to capital, and the conditions surrounding 
the workers in any such employment and business, to 
summon all necessary parties in interest, to call and ex- 
amine witnesses, and, after hearing, to make its findings 
and orders, stating specifically the terms and conditions, 
including wages, upon which such industry or employment 
shall be carried on in the future. In case the parties do 


not obey the orders, the board is given authority to apply 
to the Supreme Court of Kansas to compel compliance, 
and the Supreme Court is authorized to review the orders 
upon the evidence already heard, and such other new 
evidence as that court shall permit, and enter and enforce 
a proper judgment. The board is also authorized, with 
the consent of the Governor, to make general investi- 
gations into industrial and economic conditions to 
familiarize itself with industrial problems as they may 
arise. In effect, the act provides for compulsory arbitra- 
tion between labor and capital in certain industries and 
employment. It forbids an injunction against a workman 
or employee to prevent his quitting his employment. It 
is directed against strikes and lockouts and their declared 
wasteful and destructive effect, and conspiracies, picket- 
ing, and intimidation to induce them. Obviously we 
should not pass upon the constitutional validity of an act 
presenting such critical and important issues unless the 
case before us requires it. 

In No. 154, Howat and the other plaintiffs in er- 
ror were subpoenaed to appear before the Court, or 
Board, of Industrial Relations to testify as to condi- 
tions in the local mining industry. Acting under sec- 
tion 11 of the act which empowers the board to enforce 
its subpoenas by taking contempt proceedings in any 
court of competent jurisdiction, the board obtained an 
order directing Howat and the others to attend the 
board and testify. For violation of this order the con- 
temnors were committed to jail. The Supreme Court 
of Kansas in affirming this action invited attention to 
section 28 of the act which provides that if any provi- 
sion of the act shall be found invalid, by reason of this 
fact the act as a whole shall not be declared invalid, 
and pointed out that even if the compulsory features 
of the act were unconstitutional as contended by the 
plaintiffs in error, there remained the provisions for 
compelling attendance of witnesses in furtherance of 
investigations, in respect to which the power of the 
Legislature was indisputable. 

The learned Chief Justice approved this view, cit- 
ing cases, and then said: 

But, even if we did not agree with the state court 
on this point, what we have said shows that the case 
was decided and disposed of by that court without any 
consideration of the application of the Federal Constitu- 
tion to the features of the Kansas statute of which com- 
plaint is made. Even if those features are void, these 
contempt proceedings the state court sustains on general 
law. We cannot, therefore, consider the federal questions 
mooted and assigned for error. 

Coming to case No. 491, the learned Chief Justice 
reviewed the facts there involved. The State of Kan- 
sas filed a petition in the District Court of Crawford 
County asking an injunction against Howat and other 
members of local unions of the United Mine Workers 
of America, District No. 14. The petition averred that 
defendants were conspiring, threatening and about to 
direct a coal strike in violation of the Court of Indus- 
trial Relations Act, and to the serious injury of the 
public welfare. The threatened loss to the people of 
the State was set out with great explicitness. The de- 
fendants pleaded that any cessation of work or intent 
to cease work there might have been, was lawful, and 
further alleged that the Industrial Court Act was void 
because in violation of the Federal Constitution. The 
case came on for hearing and the defendants demurred 
to the evidence of the State. The demurrer was over- 
ruled, and when the defendants declined to introduce 
evidence, the court granted a permanent injunction, 
restraining defendants from carrying out in any way 
any conspiracy to hinder the operation of the coal 
mines. For violation of this injunction plaintiffs in 
error were arrested, charged with contempt, found 
guilty of directing the strike at the mines in wilful dis- 
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obedience of the injunction, and sentenced to imprison- 
ment for one year. 
The learned Chief Justice then said: 
On appeal, the Supreme Court of Kansas held that 
the District Court, a constitutional court of general juris- 
diction (Kan. Const., sec. 6, art 3; Kan. Gen. Stat., 1915, 


sec. 2957), had general power to issue injunctions in 
equity, and that, even if its exercise of the power was 
erroneous, the injunction was not void, and the defend- 
ants were precluded m attacking it in this collateral 
proceeding; that, aside from the Industrial Court Act, 


the District Court 


the power in this case to issue the 
injunction on principles i 


identical with those applied in 
abatement of public nuisances. The court relied on the 
case of Re Det s, Petitic ner, 158 U. S. 564. It held that 
if the injunction was erroneous, jurisdiction was not 
thereby forfeited, that the error was subject to correction 
only by the ordinary method of appeal, and disobedience 
to the order constituted contempt, citing State v. Pierce, 
51 Kan, 241 An unction duly issuing out of a court 
of general juris with equity powers, upon plead- 








ings properly king its action, and served upon persons 
made parties 1 1 within the jurisdiction, must be 
obeyed by tl ever erroneous the action of the 


court may be, even the error be in the assumption of 


the validity of a seeming but void law, going to the 
merits of the cas It is for the court of first instance 
to determine thi estion of the validity of the law, and 
until its decision is reversed for error by orderly review, 


either by itself or by a higher court, its orders based on its 
decision are to be r« spected, and disobedience of them is 
contempt of its lawful authority, to be punished. 

It is to be rved, moreover, that the injunction 
suit in the District Court was not the enforcement of the 
Industrial Relations Court Act. It was a proceeding 
wholly independent of that act and the District Court, in 
entertaining it, did not depend on the constitutionality 

of that act for its jurisdiction or the justification of its 
order. The State Supreme Court, it is true, did go into 
an extended discussion of the constitutional principles 
upon which the Industrial Court Act could, in its opinion, 
validly rest; but, as the court itself had before intimated, 
the discussion wa t necessary to the conclusion which 
it had reached it staining the sentence for contempt. 

As the matter was disposed of in the state courts 
on principles of general, and not federal law, we have no 
choice but to dismiss the writ of error as in No, 154. 

The cases were argued by Mr. Redmond S. Bren- 
nan for the members of the union, and by Messrs. 
Moorfield Storey, John G. Egan, and F. Dumont Smith 


for the State of Kansas 


Interstate Commerce.—(a) Apportionment of 
Coal Cars 
A suit to restrain an order of the Interstate Com- 
merce Commission cannot be instituted in a state court. 

Lambert Run Coal Co. v. The Baltimore and Ohio 
Railroad Co., No. 153, Adv. Ops. p. 378. 

For a number of years prior to the war the dis- 
tribution of coal cars in times of car shortage was 
governed by rules promulgated by the Interstate Com- 
merce Commission. Under the Railroad and Fuel Ad- 
ministrations the assignment of cars for railroad fuel 
was abandoned. By paragraph 12 of the Transporta- 
tion Act of February 28, 1920, restoring the railroads 
to private control, certain general requirements for the 
distribution of coal cars were laid down, and by para- 
graph 15 of that Act the Commission was empowered 
in times of shortage to suspend or modify any estab- 
lished rules with respect to car service. 

In June, 1920, the Lambert Run Coal Company 
brought suit in a West Virginia state court against the 
Baltimore and Ohio Railroad Company, asking that 
the railroad be restrained from distributing cars im ac- 
cordance with its own rules 8, 9 and 10, and that it be 
required to furnish cars in accordance with the estab- 
lished ratings required by paragraph 15 of the Act of 
1920 


The railroad removed the case to the federal court 
for the Northern District of West Virginia, and filed a 
motion to dismiss and an answer. The answer set 
out that rules 8, 9 and 10, objected to in this suit, were 
in fact rules of the Commission promulgated on April 
15, in pursuance of paragraph 15 of the Transporta- 
tion Act of 1920. Therefore, it was argued in support 
of the motion, the bill was one to restrain an order of 
the Commission, and the United States and the Com- 
mission were indispensable parties. The District Judge 
overruled this motion and granted an interlocutory in- 
junction. The Circuit Court of Appeals for the Fourth 
Circuit reversed the decree, holding that the bill should 
have been dismissed because the orders objected to 
were in fact properly issued by the Commission in pur- 
suance to paragraph 15, and for the further reason that 
since the relief sought was to enjoin an order of the 
Commission, it could only be granted by a court of 
three judges (38 Stat. 208, 220). The coal company 
appealed. 

Mr. Justice Brandeis announced the decision of 
the Court in these words: 

The decree of the District Court was properly re- 
versed; but we are of opinion that the Circuit Court of 
Appeals had no occasion to pass upon the merits of the 
controversy, and that the direction should have been 
to dismiss the bill for want of jurisdiction, and without 
prejudice. 

The learned Justice approved the holding of the 
Circuit Court of Appeals that such an injunction could 
be granted only by three judges and then said: 

_ But there are, in addition, two fundamental objec- 
tions to the jurisdiction. First, the United States, an in- 
dispensable party to suits to restrain or set aside orders of 
the Commission, was not joined, and could not be, for it 
has not consented to be sued in state courts. Secondly, 
such suits are required to be brought in a Federal Dis- 
trict Court. . The fact that this was a suit to set 
aside an order of the Commission did not appear on the 
face of the bill; but it became apparent as soon as the 
motion to dismiss was filed. Jurisdiction cannot be ef- 
fectively acquired by concealing for a time the facts which 
conclusively establish that it does not exist. As the state 
court was without jurisdiction over either the subject- 
matter or the United States, the District Court could not 
acquire jurisdiction over them by the removal. . . . The 
plaintiff may not, by alleging a frivolous claim or a 
fictitious situation, confer upon a court jurisdiction which, 
as determined by the plaintiff's real cause of action, it 
has not. The Fair v. Kohler Die Co., 228 U. S. 22, 25. 
And the vital interest of the United States was one which 
the plaintiff could neither ignore nor prejudice by in- 
direction. y iy. 

In accordance with this opinion the decree was 
modified and affirmed. The case was argued by 
Messrs. Frank E. Harkness and Rush C. Butler for 
the coal company and by Messrs. A. G. Gutheim and 
R. V. Fletcher for the railroad company. 


Interstate Commerce Commission.—(b) Abandon- 
ment of Unremunerative Lines 
As to intrastate commerce the Interstate Commerce 
Commission is not authorized to deal with the abandon- 
ment of railroad lines. 


The State of Texas v. Eastern Texas R. R. Co., 
Adv. Ops. p. 313. 

3y Section 402 of the Transportation Act of 1920, 
c. 91, 41 Stat. 456, 477, the Interstate Commerce Com- 
mission is invested with important administrative pow- 
ers in connection with the construction of new lines of 
railroad and the abandonment of old lines. Paragraph 
18 provides that 

No carrier by railroad subject to this act shall 


abandon all or any portion of a line of railroad, or the 
operation thereof, unless and until there shall first have 
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been obtained from the Commission a certificate that the 
present or future public convenience and necessity per- 
mit of such abandonment. 
Paragraph 19 requires the Commission to give 
certain notices and accord a hearing to the State and 


all parties in interest ; and paragraph 20 empowers the 


Commission to grant or refuse the certificate, attach- 
ing such conditions as in their judgment public con- 
venience requires, and authorizes the carrier to proceed 
with the abandonment upon the issuance of the certifi- 
cate “without securing approval other than such cer- 
tificate.” 

The Eastern Texas Railroad Company owned and 
operated a line of railroad entirely within the State of 
Texas, doing both interstate and intrastate business. 
This company applied to the Commission for a certifi- 
cate authorizing it to abandon the road. Upon proper 
notice and hearing, the Commission filed a report to 
the effect that public convenience and necessity per- 
mitted the abandonment of the applicant’s line and 
that a certificate and order would accordingly be 
issued. 

While the application was pending the State 
brought suit to enjoin the railroad company from ceas- 
ing to operate the road in intrastate commerce. The 
bill was brought on the theory that the provisions of 
the Transportation Act were unconstitutional and void 
if and in so far as they authorized the abandonment of 
a road as respects intrastate commerce, and that the 
company in asking the Commission to sanction such an 
abandonment was proceeding in disregard of its obliga- 
tions to the State. While the suit was pending the 
Commission issued the certificate. The District Court 
of the United States for the Western District of Texas 
held that the certificate constituted a complete defense, 
and dismissed the suit. 

After the certificate was issued the State brought 
suit in the District Court of the United States for the 
Fastern District of Texas to set aside the order of the 
Commission on the grounds, first, that the provisions 
of the Transportation Act, rightly construed, did not 
authorize the Commission to sanction abandonment as 
regards intrastate commerce, and second, that if these 
provisions were to be construed as authorizing such a 
certificate, they were void as in excess of the powers 
of Congress. The court dismissed the bill. These 
cases came to the Supreme Court on appeal, where both 
decrees were reversed and the causes remanded. 

Mr. Justice Van Devanter delivered the opinion of 
the court and stated the question involved as follows: 

The only matters in controversy are whether, by para- 
graphs 18, 19 and 20, Congress has assumed to clothe the 
Commission with authority to sanction the entire abandon- 
ment of a road such as this, and, if so, whether the 
power of Congress extends so far. 

After pointing out that this railroad was not such 

a line as that its unremunerative operation would affect 
other lines engaged in interstate commerce, the learned 
Justice cited United States v. Delaware & Hudson 
Company, 213 U. S. 366, 407-408, to the effect that 
“where a statute is susceptible of two constructions, 
by one of which grave and doubtful constitutional 
questions arise and by the other of which such ques- 
tions are avoided, our duty is to adopt the latter.” Re- 
verting to the paragraphs in question, the learned Jus- 
tice then said: 

They contain some broad language, but do not plainly 
or certainly show that they were intended to provide for 
the complete abandonment of a road like the one we have 
described. Only by putting a liberal interpretation on 
general terms can they be said to go so far. Being amend- 
ments of the Interstate Commerce Act, they are to be read 
in connection with it and with other aniendments of it. 


As a whole, these acts show that what is intended is to 
regulate interstate and foreign commerce, and to affect 
intrastate commerce only as that may be incidental to 
the effective regulation and protection of commerce of 
the other class. And had there been a purpose here 
to depart from the accustomed path and to deal with 
intrastate commerce as such, independently of any effect 
on interstate and foreign commerce, it is but reason- 
able to believe that that purpose would have been very 
plainly declared. This was not done. 

These considerations persuade us that the par: agraphs 
in question should be interpreted and read as not clothing 
the Commission with any authority over the discontin 
uance of the purely intrastate business of a road whose 
situation and ownership, as here, are such that inter 
state and foreign commerce will not be burdened or 
affected by a continuance of that business. 

This conclusion made it unnecessary to consider 
the second of the two questions in controversy. 

The cases were argued by Mr. Tom L. Beau- 
champ for the State of Texas, by Mr. E. B. Perkins 
for the Railroad Companies, by Solicitor General 
Beck for the United States, and by Mr. Walter Mc- 
Farland for the Interstate Commerce Commission 
Interstate Commerce.—(c) Actions, Jurisdiction, 

Parties 

A suit by a state to challenge the constitutionality of 
the Transportation Act of 1920, brought against the Inter- 
state Commerce Commission and the Railroad Labor 
Board, does not fall within the original jurisdiction of the 
Supreme Court. Carriers affected by rulings thus at- 
tacked are necessary parties. 

The State of Texas v. The Interstate Commerc 
Commission, No. 24, Adv. Ops. p. 310. 

The State of Texas brought an original suit in the 
United States Supreme Court against the Interstate 
Commerce Commission and the Railroad Labor Board 
to challenge the constitutionality of the Transportation 
Act of 1920. The bill asked that all action taken un- 
der the act be annulled, and that an injunction against 
further action thereunder be issued. The court held 
that the bill was not one that could be entertained in 
the exercise of its limited jurisdiction. 

Mr. Justice Van Devanter delivered the opinion 
of the court. To the contention that the defendants 
were citizens of states other than Texas and that hence 
the suit came within the original jurisdiction of the 
Supreme Court, the learned Justice replied as follows 

But both defendants are sued as corporate entities 
created by the United States for governmental purposes 
and, if that be their status, they are not citizens of any 
State, but have the same relation to one State as to 
another. 

The State of Texas claimed that the matters dealt 
with in Titles III and IV of the act in question, giving 
the Railroad Labor Board authority to decide disputes 
between carriers and their employees, and investing 
the Interstate Commerce Commission with a large 
measure of control over interstate rates and fares, fell 
within the field of legislative authority reserved to the 
several States. Upon this point the learned Justice 
said: 

Obviously, this part of the bill does not present a case 
or controversy within the range of the judicial power as 
defined by the Constitution. It is only where rights, in 
themselves appropriate subjects of judicial cognizance, 
are being, or about to be, affected prejudicially by the 
application or enforcement of a statute, that its validity 
may be called in question by a suitor, and détermined 
by an exertion of the judicial power. 

Upon the question as to whether the carriers were 
necessary parties, he said: 

The portion of the bill particularly directed against 

the action of the Railroad Labor Board alleges, in 
effect, that the Board, proceeding under Title III, has 
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heard and decided 
tions and wages betwe 
ployees; that, conformal 


livers disputes over working condi- 
n carriers in Texas and their em- 
ly to these decisions, the working 


conditions have been changed and the wages of the em- 
ployees materially raised; and that, as a result, the operat- 
ing expense of the carriers has been greatly increased, 
necessity for a larger operating income has arisen, rates 
and fares have been raised accordingly, and producers, 


shippers, and consumers have been and are being injur- 


iously affected. 


Even if these allegations, in connection with other 
parts of the bill, could be regarded as presenting a con- 
crete controversy turning on the validity Title III, 
this would not enable us to entertain the suit. The bill 


carriers and employees have put the 
into effect, and have adjusted their 
relations on that Le g There are none to whom the con- 
troversy would | such immediate concern as to them; 
and should it oy resolved against the validity of Title III, 


makes it plain that the 
Board’s decisions 


and the Board's action annulled, their interests would be 
directly and unavoidably affected. They are not parties 
to the bill; nor do any of those who are parties represent 
them. The Board does not claim to do so; and the atti- 
tude of the State is tagonistic to them. To take up 
and solve the controversy without their presence and 
without their resented would be quite inadmis- 


being rej 
sible, considering t exceptional nature 
jurisdiction. 

In regard to the 


of our original 


portion of the bill particularly di- 


rected against the action of the Interstate Commerce 
Commission a similar conclusion was reached in these 
words: 
If the State have a right to sue to annul these orders, 
a familiar rule requires “that it shall proceed with due 


regard for the rights of the carriers, who have put the 


orders into effect and are conforming to them. On the 
question whether the orders are invalid and should be 
annulled, or are valid and should be upheld, the carriers 
are entitled to be heard. Their interests are directly in- 
volved and will be necessarily affected by the outcome. 


Beauchamp 
Farrell for 


was argued by Mr. Tom L. 


Texas, by Mr. Patrick J. 


The case 
for the State of 


the Interstate | merce Commission, by Solicitor 
General Beck for the Railroad Labor Board and by 
Mr. Alfred P. Thom as amicus curiae. 


Personal Injuries.—Attractive Nuisances 
Where it was not the attractive nuisance that in- 
duced the child to trespass, the landowner is not liable for 
resulting injuries. 
United Zinc and Chi 
Ops. p 349 


Petitioner own 


mical Co Britt, No. 164, 
Adv. 
1 a tract of land upon which an 
industrial plant had been located. When the building 
was torn down the basement was left. In this base- 
ment water accumulated, clear in appearance, but in 
fact, as the petitioner knew, poisoned with chemicals 
that had been used in petitioner’s plant. A travelled 
way passed within 120 feet of this tank. Respondents 
had been travelling and encamped at some distance 
from this place. Their two young children came to 
this basement, went into the water and died. Upon a 
suit by respondents to recover for their death, the trial 
court charged the jury that if the children were allured 
to the water by its deceptively clear appearance, the 
petitioner was liable. From a verdict and judgment 
for respondents, affirmed by the Circuit Court of Ap- 
peals for the Eighth Circuit, the case came to the Su- 
preme Court on writ of certiorari and the judgment 
was there reversed 

Mr. Justice Holmes delivered the prevailing opin- 


ion. He said: 

If the children had been adults, they would have had 
no case The; would have been trespassers, and the 
owner of the land would have owed no duty to remove 
even hidden danger; it would have been entitled to as- 
sume that they would obey the law, and not trespass. 


Infants have no greater right to go upon other 


people’s land than adults, and the mere fact that they are 
infants imposes no duty upon landowners to expect 
them and to prepare for their safety. 

Reviewing the theory involved in the attractive 
nuisance doctrine, and two of the leading cases, the 
learned Justice declared that the principle, if accepted, 
must be very cautiously applied. He then said: 

In the case at bar it is at least doubtful whether the 

water could be seen from any place where the children 
lawfully were, and there is no evidence that it was what 
led them to enter the land. But that is necessary to 
start the supposed duty. There can be no general duty on 
the part of a landowner to keep his land safe for chil- 
dren, or even free from hidden dangers, if he has not, 
directly or by implication, invited or licensed them to 
come there. It does not appear that children 
were in the habit of going to the place; so that foundation 
also fails. 

Union Pacific Ry. Co. v. MacDonald, 152, U. S. 
262, was distinguished. The opinion concludes: 

The decision is very far from establishing that the 
petitioner is liable for poisoned water not. bordering a 
road, not shown to have been the inducement that led the 
children to trespass, if, in any event, the law would deem 
it sufficient to excuse their going there, and not shown 
to have been the indirect inducement, because known to 
the children to be frequented by others. It is suggested 
that the roads across the place were invitations, A road 
is not an invitation to leave it elsewhere than at its end. 

Mr. Justice Clarke, with whom concurred the 
Chief Justice and Mr. Justice Day, wrote a vigorous 
dissenting opinion. He cited Railroad Company v. 
Stout, 17 Wall. 657, and the MacDonald case, supra, 
and then said: 

In each of these cases the contention that a child of 
tender years must be held to the same understanding of 
the law with respect to property rights as an adult, and 
that therefore, under the circumstances of each, the child 
injured was a trespasser, was considered and emphatic- 
ally rejected. The attractiveness of the unguarded con 
struction or agency—the temptation of it to children— 
is an invitation to enter the premises that purges their 
technical trespass. These have been regarded as leading 
cases on the subject for now almost fifty years, and 
have been widely followed by state and federal courts—by 
the latter so recently as Heller v. N. Y., N. H. & H. R. 
Co., 265 Fed. Rep. 192, and Am. R. Exp. Co. v. Crabtree, 
271 Fed. Rep. 287. 

Reverting to the peculiar facts in this case—the 
clear water as in a swimming pool, the hot summer day, 
the absence of warning signs, the nearness of the lot 
to a large town, the deadliness of the poison—the 
learned Justice said: 

The facts, as stated, make it very clear that, in the 
view most unfavorable to the plaintiffs below, there 
might be a difference of opinion between candid men as to 
whether the pool was so located that the owners of the 
land should have anticipated children might frequent its 
vicinity, whether its appearance and character rendered 
it attractive to childish instincts, so as to make it a 
temptation to children of tender years, and whether, 
therefore, it was culpable negligence to maintain it in that 
location, unprotected and without warning as to its 
poisonous condition. This being true, the case would 
seem to be one clearly for a jury, under the ruling in the 
Stout case, supra. , 

The case was argued by Messrs. Henry D. Ashley 

and William S. Gilbert for the petitioning company 


and by Messrs. F. J. Oyler and Fred Robertson for 
respondents. 
“The Bar of Tomorrow” 
The Allen County (Ohio) Bar Association re- 


cently offered a prize for the best essay on Legal 
Ethics by a senior in the law department of the 
Ohio Northern University. Mr. Harold A. Sowash 
of Mansfield, Ohio, was awarded the prize by the 
committee appointed to examine the papers. His 
essay was entitled “The Bar of Tomorrow.” 
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THE LAWYER CRIMIN« AL 

In another column we print an editorial 
from the Chicago Tribune which appeals to 
the Bar Association of that city to institute 
disbarment proceedings against those lawyers 
habitually employed by organized groups of 
criminals. Is the suggestion practical? Does 
it conflict with the established principle of law 
that every man accused of crime is entitled to 
present his defense and to be represented by 
counsel ? 

A proper answer to this question involves 
a distinction between the criminal lawyer and 
the “lawyer criminal.” The former is one who 
specializes in the practice of criminal law. He 
may properly accept professional employment 
from any person who is accused of crime. He 
cannot be criticized if he compels the state to 
prove the guilt of the accused according to the 
rules of evidence and the established methods 
of judicial procedure. He may use all fair 
methods of legal defense. Obviously the 
editorial in question was not aimed at men 
of this class. 

The “Lawyer Criminal,” as the term was 
there used is one who is employed by an habit- 
ual criminal to defend him for criminal acts 
to be committed in the future. A simple illus- 
tration will suffice to make the distinction 
clear. Take the case of a man who has delib- 
erately determined to commit murder or wreck 
a bank or railroad, who discloses this intent 
to a lawyer and retains him in advance for 
the defense. There could be no doubt that the 
acceptance of such employment under such 
circumstances would be unprofessional con- 
duct for which the lawyer could be disbarred. 
It would be contrary to the established canons 
of professional ethics. The fifteenth canon 
declares that 

The great trust of the lawyer is to be per- 
formed within and not without the bounds of 
the law. 


The thirty-second declares 
No client ... is entitled to receive, nor 
should any lawyer render any service or advice 
involving disloyalty to the law, whose ministers 
WE SFO . « « 

Accepting in advance the confidence of 
the prospective criminal and keeping silent 
when the duty of good citizenship is to give 
warning is very near to that degree of “aiding 
and abetting,” which constitutes one a partici- 
pant in the crime. The fifth canon of ethics 
is no justification for the lawyer in such case, 
because its declaration of the right of the 
lawyer to undertake the defense of a person 
accused of crime regardless of his personal 
opinion as to guilt of the accused is based on 
the reason thus expressed: “otherwise inno- 
cent persons, victims only of suspicious cir- 
cumstances might be denied proper defense.” 

But it may be asked whether such cases 
actually occur. Unfortunately the question 
must be answered in the affirmative. Com- 
mercialized organized vice has its regularly 
employed lawyers. When a pickpocket is ar- 
rested in Chicago, New York or any other city 
where this industry is “organized” the police 
and the judges of the criminal courts know 
who will appear to arrange bail or to sue out 
a writ of habeas corpus. The same is true 
of the gamblers and of many other highly 
specialized anti-social groups. To such an ex- 
tent is this carried that habeas corpus petitions 
follow arrests so promptly that they must have 
been prepared in advance with nothing to be 
done, when the emergency arises, except to 
fill in the names and dates. Indeed it devel- 
oped in recent disclosures that if any man con- 
nected with certain vice rings did not report 
at stated intervals, if he was missing for even 
a few hours, the Chief of Police and Sheriff 
would be brought into court as respondents to 
petitions for habeas corpus, for the purpose of 
ascertaining whether or not the missing man 
was in custody. Relations cf this character 
between lawyers and criminal groups imply a 
knowledge on the part of the lawyer of the 
intent to commit crime and cooperation to pre- 
vent punishment. There should be no doubt 
that lawyers of this class are “lawyer crim- 
inals,” and that it is the duty of the bar to 
bring them to justice. The twenty-ninth 
canon of professional ethics reads in part as 
follows: 


Lawyers should expose without fear or favor 
before the proper tribunals, corrupt or dishonest 
conduct in the profession. 

This duty cannot be effectively discharged 
by the individual, nor would it be fair to ask 














It can 
organized 


burden. 
the 


the individual to bear such a 


be effectiv ely 
associations of the 
If the Baz 


discharged by 
bar. 
im- 


associations do not act, 


patient laymen may take charge of the per- 
formance of this neglected duty and may not 
discriminate between criminal lawyers and 
“lawyer criminals.” The reputable members 


of the bar who practice in the criminal courts 
and who there conduct their cases in strict 
conformity with the law and the ethics of the 
profession, should be among the foremost in 
the work of driving from the ranks of the 
profession those who thus participate in the 
war of the organized criminals against the en- 
forcement of the law. 


THE CORONADO MINE CASE 

If proof were required that the law 1s a 
living capable of growth to meet 
the necessities of its environment, the recent 
decision of the United States Supreme Court 
in the case above referred to would be satis- 
factory evidence of that fact. 

For years the question of the incorpora- 
tion of labor unions has been before the public, 
and there have been insistent demands for 
legislation on the subject. The Chief Justice 
has brought this long existing debate to an 
end by declaring that these voluntary unincor- 
porated associations of men, highly organized 
for the accomplishment of definite objects, are 
artificial persons capable of suing and being 
sued and are responsible for the acts of their 
instrumentalities. 


organism, 


recognition of 
Act, the trans- 
the acts ex- 


Referring to the 
Labor Unions by the Clayton 
portation act, the anti-trust act, 


express 


empting tri ides unions from excise taxes and 
giving their publications admission to the 
mails as second class matter, the CHIEF Jus- 
TICE said: 

In this state of federal legislation, we think 
that such organizations are suable in the federal 
courts for their acts and that funds accumulated 
to be expended in conducting strikes are subject 
to executi uits for torts committed by such 
unions in Strikes 

How can these organizations be recog- 
nized by the legislative department for the 


purpose of extending to them exemptions and 
privileges and not be recognized by the judicial 
department as responsible for the consequences 
of their acts? 

The unions have been insistent in legisla- 
halls and elsewhere for the recognition 
anizations and it comes with bad 


tive 


of their org 
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grace for them to deny the right of the courts 
to deal with them as organizations. 

This decision is fraught with weighty con- 
No rights of any law-abiding labor 
organization can be infringed or impaired by 
reason of the doctrine here established. _ Only 
those who set themselves up in opposition to 
the law are affected thereby. It is but an- 
other step to make the incorporated groups of 
individuals who employ men, and the unincor- 
porated but highly organized groups of men 
who are employed, equal before the courts. It 
is another step in the evolution of the judicial 
institution as an instrumentality for the sub- 
stitution of justice for force in controversies 
between employers and employees concerning 
the terms and conditions of labor. 


sequences. 


To solve the problems which surround the 
judicial settlement of such controversies, with- 
out infringing on the rights of individuals, is 
a difficult task. This decision helps greatly to 
simplify such a task by removing technical ob- 
structions from the procedure of the courts 
and enabling them to deal with realities. In 
the final working out of a plan for industrial 
peace, it is likely to become a blessing in dis- 
guise to those who now make clamor against it. 


THE ANNUAL MEETING 

The revised program for the meeting of 
the Association at San Francisco gives com- 
plete assurance that the sessions will be in- 
teresting, instructive, and inspiring. Lead- 
ers of the profession, in this country and 
abroad, will make addresses, and the sub- 
jects to be treated are all of permanent im- 
portance. The program alone offers enough 
to justify lawyers in making arrangements, 
wherever possible, to go to San Francisco. 

But even this leaves a most important 
aspect of the meeting untouched. The “great 
intangibles” which are produced by these 
annual conferences are perhaps not always 
completely sensed but are, after all, the most 
permanent and valuable results. The ideal 
object of the profession, which continues to 
be, in the words of Sir James Aikins, Presi- 
dent of the Canadian Bar Association, ‘the 
proper administration of justice and service 
to others in the line of our calling,” is em- 
phasized. The spirit to remain true to this 
ideal, lofty and yet practical, is mightily 
stimulated by the associations of such a 
meeting, and the impulse is radiated in all 


directions long after the sessions have closed. 








PROBLEMS OF PROFESSIONAL ETHICS 


Members of Bar Will Render Notable Service If They Can Cooperate in Creating Judicial 
Tradition Controlling Attitude of Bench in Certain Important Respects 


INCE the contribution in this column last month 

to a proposed code of judicial ethics, the May 

number of “The Annals,” published by the 
American Academy of Political and Social Science, has 
come to hand. 

Among other interesting matter it contains an 
article by Mr. Edward A. Harriman, formerly chair- 
man of the Committee on Grievances and Ethics, 
American Bar Association. Mr. Harriman asks: 
“Do judges need a code of ethics?” He reaches the 
conclusion that “a situation has recently arisen which 
calls for a clearer definition of a judge’s duties in 
some particulars.” 

Owing to lack of space, for a consideration of 
these particulars we must refer readers of the JouRNAL 
to the May issue of the “Annals.” That issue con- 
tains also another article with the subhead “A Pro- 
posal for an Ethical Decalogue for Judiciary” from 
the pen of Henry W. Jessup, J. D. Chairman of the 
Committee of Professional Ethics of the New York 
State Bar Association and formerly Chairman of the 
Committee on Grievances and Ethics, American Bar 
Association. We note first his conclusion numbered 
“V.” It reads: 

That the courts, when unspurred by a bar of high 
ideals, have failed adequately to regulate professional 
conduct, and therefore the bar must be so organized as 
to be self-disciplinary. And this even at the risk of 
appearing to become an aristocracy, or an undemocratic 
guild. 

May lawyers without giving offense add that 
when unspurred by a bar of high ideals, the courts 
fail adequately to regulate their own judicial conduct ? 

Assuming that the bar may appropriately en- 
deavor thus to spur the courts, we propose to inquire 
how, with due respect, but at the same time with some 
prospect of success, the lawyers can induce the courts 
not only to recognize but to conform to high ideals 
in the administration of justice. 

Reverting to the “Decalogue,” the judge is thereby 
admonished (we condense) to be learned; to keep in 
touch with social developments; to be impartial; to 
“observe the moralities and obey the laws as a citi- 
zen”; to be honest; not to “put himself under pecu- 
niary obligations before his election, or subsequently, 
to those who may appear before his court”; not to be 
moved by hopes or fear as to the “continuity” of his 
official service; to check usurpations of the legis- 
lative or executive branches of the Government ; “wear 
the ermine with dignity”; be punctual, calm, patient 
and forbearing, alert, and prompt in his decisions. 
The judge must further so conduct himself as to pos- 
sess the confidence of the community; and his life 
must be “teres atque rotundus.” By the way, as we 
recall this quotation, it runs “totus teres atque rotun- 
dus.” 

All these traits are of course highly commendable 
in a judge. Many of them may be assumed to exist; 


but to enumerate them does no harm. Some of them, 
however, through mere admonition, a judge will hardly 
be spurred to acquire, in the event he does not possess 
them already; e. g., the acquisition of learning, or 
becoming totus teres and rotundus, at least in the 
sense which the poet had in mind. 

The concrete effort the bar should in our judg- 
ment make is the attempt to inculcate in the bench 
a consuming zeal to try and decide cases thoroughly 
and fairly, to treat the bar, litigants, witnesses and 
jurors courteously, and to render decisions as promptly 
as is consistent with painstaking examination and con- 
sideration of the law. While we commend and ap- 
plaud any statement of high ideals for judges, yet as 
we daily practice before the courts, we observe a num- 
ber of failings, which, though they do not denote lack 
of integrity, still do unmistakabiy point to practices 
on the bench which lead to unfairness to lawyers, in- 
justice to litigants, and to defects and delay in the 
administration of justice. 

To illustrate: Under date of May 23, 1922, re- 
ferring to our suggestions of last month, a lawyer 
friend writes: 

The opening of your third paragraph, “Litigants, 
lawyers and the taxpayers suffer from judicial indo- 
lence,” caught my eye and I went further under the 
impression there had been a typographical error and the 
word should have been “insolence.” 

This letter, it seems, was tossed off immediately 
after a humiliating experience which the writer of 
the letter had that morning been subjected to in court 
by the judge. We are told that the judge was opening 
and reading his morning mail on the bench; was 
“grunting and snarling” at lawyers and litigants who 
were appearing before him—and that he especially 
picked our correspondent out for his attentions; al- 
though in private life the judge was a good friend of 
the sufferer. 

This raises a baffling question in psychology: 
“Why is it that some otherwise genial, courteous men 
are intolerable at the whist table—or on the links; 
and some judges are short-tempered and insolent on 
the bench, while most agreeable and considerate when 
off the bench?’ Whatever the cause, the effect is 
deplorable. 

If the members of the bar can co-operate in 
creating a judicial tradition, so that a judge will treat 
persons before his court, in whatever capacity they 
come, at least as civilly as he would treat them in the 
street; will hesitate to place himself in a position 
where he must either neglect his judicial duties for 
which he is paid, or must neglect commercial activities 
for which he is also paid (see Mr. Harriman’s article, 
referred to supra) ; will be ill at ease as long as a case 
which he can hear remains unheard, or a decision 
which he is called upon to render is withheld; we 
lawyers shall have surely rendered a notable service. 

RUSSELL WHITMAN. 


354 

















CONTEST 


Discussion of Int 


OVER LATITUDE OF PATENT RIGHTS 


eresting Line of Federal Supreme Court Decisions Dealing with Efforts of 
irious Restrictions on Use or Sale of Patented Article 


by GEORGE ALLAN SMITH 


Of the Denver, Colorado, Bar 


Patentee to Impose \ 

HE case ’ vs. A. B. Dick Company (224 

U.S. 1, 19] presents within its field one of the 

most spe te between the judges of 
the Supret ( rt that the reports of that court 
afford. The n y opinion was written by Justice 
Lurton. He ipported by Justice McKenna, 
Holmes and levente e three dissenting 
justices were White, Chief and Hughes and 
Lamar. Just rton when on the Circuit Court of 
Appeals 1s te the opinion in the Button 
Fastener Case, hereafter referred to, and the doctrine 
of which is ap] 1 by the Supreme Court in the 
Dick Case 

The Dick ¢ pany sold one of its patented 
mimeographs to Miss Skou with a license plate at- 
tached stating that it was only to be used with ink, 
paper and other pplies made the Dick company. 
The defendant enry sold Miss Skou a can of ink 
with the kr lge that it was to be used with the 
mimeograp! nk was not covered by the mim- 
eograph pat he court held that the sale was a 
contributory inf ement of the imeograph patent. 





he patent gives to the patentee and his as- 
signs the * lu e right to make, use and vend” the 
patented art is a larger right than the law 
gives to the ow! f unpatented articles. For instance, 
as to such other ar es, the owner does not have, be- 
cause of owne! the exclusive right to make it, the 
exclusive right t ise it, or the exc lusive right to vend 
it. Such right equally open to all. 

Che pat ere specifically provides that 


upon a sale or grant of the right to use the 


patentee may impose any restric- 


tions that the general policy of the law forbids upon 
the sale or lea unpatented articles. Generally at 
the Common Law the seller cannot impose restrictions 


r he has sold them. Under 
‘tions upon the use of 





property, ‘e, etc., if they unreason- 
ibly- restrict interstate trade or commerce are void. As 
to patented artic! was successfully contended that 
the patent right to exclusively make, use and vend, did 
by necessa! | tion continue the patentees control 
after he had parted with the article, and that such 
restrictions a imposed on their future use, price, 
etc., were therefore not within the prohibition of either 
the Common Law or of the Sherman Act 

In the Dick case the contest of the judges for and 
against the extension by implication of the patent 
monoply ranged the field of prior decisions, not only in 
the Federal but also in the English courts. One 


le sald 
i@ Would 


their view, tl 


decision as sustaining 
state that it was mis- 


sic 


previous 
ln ; 1d 


conceived and in fact supported a contrary doctrine. 
The ma hat the patent right should be 
given the widest latitude, not only embracing complete 
future cont er the use of the patented article, 


freed from the limitations public policy declared 
against restrictions on unpatented articles, but also the 
use with the patented article of all materials adapted 
to, or used in its operation, or in the product it manu- 
factured, or worked upon. The majority recognized 
the wide and liberal construction they were giving to 
the words “use of the article,” and that they were ex- 
tending the statute beyond any previous decision of 
that court. At page 43 of the majority opinion it is 
said that “The precise question here involved has never 
been decided by this court.” 

At the beginning of the opinion on the question 
of the extent of use, the court says of the statute: “But 
with what eye shall we read a meaning into it? . 
With the narrow scrutiny proper when a statutory 
right is asserted to uphold a claim which is lacking in 
those moral elements which appeal to the normal man ; 
or shall we approach it as a monopoly granted to sub- 
serve a broad public policy, and therefore to be con- 
strued so as to give effect to a wise and beneficial pur- 
pose?” The court then proceeds with a favorable eye 
to extend the right to control the use, after parting 
with the title, to the widest extent. 

The court also justifies its decision by the holding 
in the Button Fastener Case (77 Fed. 288) and be- 
cause that case has been followed by other Federal 
courts. The Button Fastener Case held that the patent 
protected contracts limiting the materials to be used 
with the patented device. However, there is no doubt 
but that the Supreme Court has many times overruled 
a line of decisions by the lower Federal courts when 
convinced that their holdings were erroneous. The 
court has not been delicate in announcing and enforc- 
ing its views, the lower Federal courts to the contrary 
notwithstanding, when the issue was of large public 
importance, as was the case at bar. 

It was urged that the decision would in many cases 
give rights over the sale of unpatented articles to be 
used with the patented article of greater value and im- 
portance than that obtained by the patent. On this 
point the minority said: 

Take a patentee selling a patented engine, he will 
now have the right by contract to bring under the 
patent laws all contracts for coal or electrical energy 
used to afford power to work the machine, or even 
the lubricants used in its operation. . The illustra- 
tions might be multiplied indefinitely. That they are 
not imaginary is now a matter of common knowledge, 
for as a result of the Button Fastener Case, which 
has been followed by other cases in the Circuit Courts 
of Appeals, the license restriction has been resorted 
to for the purpose of bringing numerous articles of 
common use within the monopoly of the patent, when 
otherwise they would not have been embraced therein, 
thereby tending to subject the whole of society to a 
widespread and irksome monopolistic control. 

The majority answered the above, not by denying 
such would be the effect of the decision, but by saying: 

Many fanciful suggestions of conditions which 
might be imposed by a patentee have been pressed upon 
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us. . . . But these illustrations all fail of their pur- 
pose because the public is always free to take or re- 
fuse a patented article on the terms imposed. If 
they be too onerous, or not in keeping with the bene- 
fits, the patented article will not find a market. 

The argument that the public demand would limit 
the harmful effects of the extended monopoly is not 
only in the face of everyday experience, but had been 
so recently declared unsound by the Supreme Court 
itself, in the Dr. Miles Medical Case, it seems surpris- 
ing the court should have had recourse to it. The 
thought underlying the argument, carried to its logical 
conclusion, would do away with all restraining laws, 
including the Sherman Act itself. The majority opin- 
ion then goes on to say that an attack upon rights under 
a patent because it secured a monopoly is an attack on 
the whole patent system: That it is not at liberty to 
say that the Constitution and the laws on the subject 
are unwise: that Congress alone has a right to de- 
termine the restraints to be imposed: that the court 
cannot indulge in judicial legislation, etc., etc. But the 
foregoing commonplaces were begging the question by 
the use of judicial platitudes. For the question before 
the court was whether a fair and reasonable construc- 
tion of the patent law would embrace the claimed right 
of restriction on the use of the article after sale. Pre- 
viously in the majority opinion it was expressly stated 
that the right would be conceded or denied as the court 
should by its interpretation expand or restrict the 
patent law, saying in this connection : 

Where then is the line between a lawful and an un- 
lawful qualification upon the use. This is a question 
of statutory construction. But with what eye shall 
we read a meaning into it? 

The court suggests that the claimed restriction has 
moral support, by asking, why, if the inventor chooses, 
should he not take his profit from the sale of the ma- 
terials to be used with the machine, rather than by put- 
ting a higher price on the machine? It answers its own 
query by a statement that: 

The market for the sale of such articles to users of 
his machine was a market which he alone created by 
the making and selling of a new invention. Had he 
kept his invention to himself, no ink could have been 
sold by others for use upon machines embodying that 
invention. By selling it subject to the restriction, he 
took nothing from others, and in no wise restricted 
their market. 

Is the above deduction sound? Is it not true that 
frequently a patented invention may use less, or at 
least no more of the materials used with it, or worked 
upon, than were before used with other devices? If 
so, the enforcement of the restriction as to such other 
articles or supplies would give to the patentee the sole 
right to make and sell such supplies without substan- 
tially increasing the market for them. Take the familiar 
instance of the leads used in one of the late patented 
pencils. Possibly we do not use any more lead, but 
we use it in the new device instead of encased within 
a wooden stick as formerly. It seems to the writer 
that, from whatever angle the question is viewed, it 
all comes back to the fact that in substance the decision 
extended the patent monopoly by judicial legislation 
to cover and monopolize a market for unpatented 
articles. This was the contention of the minority, who 
deplore the evil and vicious tendency and effect of the 
decision. 

The minority cited the Morgan Envelope Case 
(152 U. S. 425). In that case the patentee sold a toilet 
paper holder with the understanding that the paper 
(unpatented) to be used with it should be purchased 
only of the plaintiff company. The defendant sold 


paper to be used with it with full knowledge of the 
restriction imposed by the patentee. The minority 
said of that case: “The rulings made . are sO ap- 
posite here, as practically in reason to foreclose all 
controversy on the question.” It quoted therefrom the 
following : 

The real question in this case is whether, conced- 
ing the combination of the oval roll (of paper) with 
the fixture to be a valid combination, the sale of one 
element of such combination, with intent that it be 
used with the other element is an infringement? We 
are of the opinion that it is not. . If the product is 
unpatentable it is giving to the patentee of the machine 
the benefit of a patent upon the product, by requiring 
such product to be bought of him. 

The majority said of the Paper Roll Case: 

We do not question that case, nor anything it de- 
cides, but it has no application to the question here 
presented. This is manifest when that case is at- 
tentively examined. First because here the ink and 
other supplies in the operation of the complainant’s 
mimeograph patent were not made elements of that 
patent as in the Paper Roll Case. 

Wherein did the fact tend to distinguish the 
Paper Roll Case favorably to the case at bar? Was 
the sale of the paper by others with intent that it be 
used with the patented device any the less the sale of 
an interdicted article for use with the toilet fixture, 
because it was a part of the patented combination? 
Does it not seem as though the paper, if a part of the 
patented combination, was much closer to the toilet 
fixture than articles clearly not related to the patented 
device by being embraced in combination with it? 
Would not a more confined interpretation of the patent 
law embrace the paper, a part of the patented combina- 
tion, than an interpretation necessary to include the 
ink, paper and other supplies used with the mimeo- 
graph, which were confessedly no part of the patent, 
or patented combination? If this is good logic does 
not the Dick Case not only go beyond the Paper Roll 
Case, but in the opposite direction, and virtually over- 
rule its doctrine? The minority thought so, and that 
it was so plain as to “foreclose all controversy on the 
question.” In making a distinction between the Dick 
and Paper Roll Cases the majority were in language 
most considerate in turning away from the doctrine 
of the Paper Roll Case. They bowed it from the court 
with all the deference and loyalty of expression the 
most accomplished courtier could command in taking 
leave of the King. 

The majority also said of the Paper Roll Case 
that “the toilet fixture was not sold with the license 
restriction, that it was not to be used except in connec- 
tion with paper supplied by the patentee.” 

Therein the judges divided on a question of fact. 
Perhaps it is more accurate to say that they disagreed 
in their interpretation of what the record disclosed on 
a question of fact. Certainly it must have been a hard 
fought battle when the judges of that high tribunal, 

“The dignity and height of honor, 

The high imperial type of this earth’s glory,” 
reached to such lengths of conflict that they could 
neither agree on a question of law, nor on an under- 
standing of the facts of record in cases in their own 
court. Do the annals of that court exhibit more 
forcibly the finite limitations of the human mind, or 
how readily the best trained intellects are sometimes 
turned aside from the stern and inexorable pursuit of 
truth, to interpret the law and the facts to justify or 
reach a desired result? 

There are those who believe that of all human 
habitations, the chambers of the judges are farthest 
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removed from the realm of the romantic and adventur- 
ous. But in what wild and impenetrable forest or 
jungle is there going on a more deadly and implacable 
warfare and struggle for supremacy than the intel- 
lectual encounters between the great minds that adorn 
the Supreme Court Bench, as they struggle among 
themselves for the establishment of principles to re- 
strict or enlarge rights of men to the necessities 
or luxuries of lift lhey use ideas, and language, and 
They range the whole 
world for illustrations 
and warnings and favorable examples with which to 
buttress and enforce their respective contentions. No 
weapon available in a contest engaging the highest 
powers of mankind is neglected to aid in the debate. 

and claw runs redder to its finish. 


warfare. 
political, industrial and 


books as weapons 


s< cial 


No battle of tooth 
Nor are the more spiritual and altruistic conceptions 
and sentiments neglected in these encounters. All that 
is best and highest and most potent at the summit of 
a peaceful civilization is given away. Next under the 
fabled conferences of the Gods are these judicial con- 
ferences that give birth to the decisions of that court. 

One of the interesting features of the Dick Case 
is the extent to which the judges made use of mere 
dicta to give authoritive support to their respective 
contentions. The minority said of the case of Keeler 
vs. Standard Folding Bed Co. (157 U. S. 659) “that 
it touches upon the precise question before us.” They 
then quote therefrom the following: 

Whether a patentee may protect himself and his 
b ontract brought home to the pur- 
stion before us, and upon which we 
no opinion. It is however obvious that such 

uld arise as a question of contract, and 
not as one under the 

the patent law 

The majority treated this self-declared dicta with 
dignified silence. However in 1916 in the Motion Pic- 
tures Patents Case (243 U.S. 502) the court directly 
overruled the Dick case, and in doing so quoted from 
the Standard Folding Bed Case to the exact effect as is 
set forth in the foregoing dicta. It thus appears that 
dicta may not only serve as a comfort to a dissenting 
minority, but may rise to the status of a law pronounce- 
ment when quoted by a triumphant majority. 


assigns y spec 

chaser is not a qu 
express 
a question wW 
inherent meaning and effect of 


In 1910 a year before the decision in the Dick case 
the court in the Dr. Miles Medical Case (220 U. S. 
373) held that restriction upon the future selling 


unpatented article was contrary to public 
1, both at the Common Law and under 
Justice Lurton took no part in the 
| Holmes dissented, and Justice Van 
Devanter was sworn in the day preceeding the argu- 
ment of the case, and had hardly time to get his bear- 
ings. The failure of Justice McKenna also to dissent 
may have been due to the fact that the majority opinion 
stated other grounds for the decision not involving the 
price-fixing feature of the case. 
The overruling of the Dick case was foreshadowed 
in the case of Bauer vs. O’Donnell (229 U. S. 1, 1912). 
The court divided four to five. The majority was 
made up of Chief Justice White, Justices Day, Hughes, 
Lamar and Pitney, the minority were Justices Mc- 
Kenna, Holmes, Lurton and Van Deventer: Justice 
Day who wrote the majority opinion did not take part 
in the Dick case. Justice Pitney came to the Bench 
after the decision in the Dick case. These two, joined 
with the three dissenters in the Dick Case, transformed 
a minority in that case to a majority in the Bauer case. 


price of an 
policy, and voi 
the Sherman 

decision, Justic 


f 








In the Bauer case the assignee of the patent placed 
on each package of the patented medicine a license re- 
striction against its sale at retail for less thati one 


dollar. The case was substantially the same in that 
respect as the Dr. Miles Case, only in the Bauer case 
the medicine was patented. The court held that the 
sale for less than one dollar did not infringe the patent. 
That the patent right of exclusive sale was exhausted 
when the article was sold by the patentee or his as- 
signee. This decision was a serious set-back to a 
further development of patent extension rights, which 
had been developed and sustained with such scholastic 
learning in the Dick case, and those following the 
Button Fastener Case. The Dick case was unsuccess- 
fully urged upon the court to sustain the price restric- 
tion in the Bauer case. That is why Justices Mc- 
Kenna, Holmes, Lurton and Van Devanter dissented. 
The majority in the course of the opinion carefully 
pointed out that the Dick case only involved a restric- 
tion on the use of the patented article, while the Bauer 
case involved a restriction on its price. Just what dif- 
ference in principle this made between the two cases 
the court did not say. Possibly it was not entirely clear 
in its own mind as to the difference if any; or merely 
mentioned the difference out of respect for the dead. 
In the Standard Folding Bed case the court in speak- 
ing of the patent monopoly said: 

And is there any solid distinction to be made in 
such case between the right to use, and the right to sell. 

In the Bauer case the court quoted the following 
from an earlier case: 

The right to manufacture, the right to sell, and the 
right to use are each substantial rights, and may be 
granted or conferred separately. But in the essential 
nature of things when the patentee sells a machine or 
instrument whose sole value is in its use, he receives 
the consideration for its use, and he parts with the 
right to restrict that use. The article in the language 
of the court passes without the limit of the monopoly. 

Thus with the tact and courtesy that distinguish 
the language of our highest tribunal, it prepared the 
mind of the profession for the ultimate reversal it must 
then have foreseen for the Dick case. Possibly the 
Bauer case also presages the reversal of the case of E. 
Bement & Sons vs. National Harrow Company (186 
U. S. 70), wherein a combination charged to be in re- 
straint of trade under the Sherman Act was upheld 
on the ground, among others, that the articles embraced 
in the combination agreement to fix prices were pat- 
ented articles, and therefore within the patent mo- 
nopoly permitting such price fixing under the construc- 
tion given to the patent law. In the Bauer case the 
court said of the Bement Case that it was “a case aris- 
ing upon license agreements originating in a state 
court, and did not involve the construction of the 
patent act in circumstances now disclosed.” 

In 1914 Congress passed the Clayton Bill, which 
provided : 

It should be unlawful for a person engaged in in- 
terstate commerce to lease or make a sale or 
contract for sale of goods, wares, etc. whether 
patented or unpatented on condition, agreement or un- 
derstanding that the lessee or purchaser . . . shall not 
use or deal in the goods, wares, etc. of competi- 
tors of the lessor or seller, where the effect of such 
lease, sale or contract for sale or such condition, 
agreement, or understanding may be to substantially 
lessen competition, or tend to create a monopoly in 
any line of commerce. 

The foregoing section of the Clayton Law was to 
meet the decision in the Dick Case, and to prevent’ in 
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the future, if possible, the monopolistic extension of 
the patent laws. 

In 1916 the Motion Pictures Patents Case (243 
U. S. 502) came before the court. The plaintiff sold a 
device for projecting motion pictures, embodying a 
patented feature for feeding the film through the ma- 
chine steadily and without undue wear. They placed 
on each machine a notice plate that it was only to be 
used with films bought of the plaintiffs, and subject 
to such other future terms as might from time to time 
be fixed by the plaintiffs. This latter clause was a dis- 
tinct advance in professional ingenuity. As the plain- 
tiffs were engaged in interstate commerce it would 
seem that it could have been disposed of under the 
Clayton Act. This is what the Circuit Court of Ap- 
peals did with it in holding the restriction void. But 
the Supreme Court expressly retracted its former de- 
cision in the Dick Case, and in upholding the Circuit 
Court of Appeals said: 

Our conclusion renders it unnecessary to make the 
application of this statute to the case at bar, which the 
Circuit Court of Appeals made of it, but it must be 
accepted by us as a most persuasive expression of the 
public policy of our country with respect to the ques- 
tion before us. It is obvious that the conclusions 
arrived at in this opinion are such that the decision 
in Henry vs. A. B. Dick Co. must be regarded as 
overruled. 

As to the correct interpretation of the patent 
statute granting the exclusive right to make, use, and 
vend, about which in the Dick Case the judges wrestled 
even as Jacob with the Angel of God, the court now 
said: 

The words used in the statute are few, simple, 
and familiar, and they have not been changed sub- 
stantially since they were first used in the Act of 1790. 

» Plainly this language of the statute (exclusive 
right to use) restrict the patent . . . to the mechanism 
described in the patent as necessary to produce the 
desired results. It is not concerned with, and has 
nothing to do with the materials with which, or on 
which the machine operates. The difference is clear 
and vital between the exclusive right to use the ma- 


chine . . . and the right to use it exclusively with 
the prescribed materials. . . . The restrictions of 
the law have nothing to do with the materials used 
in the operation of the machine. . . . The notice 


(to use only with films bought of the plaintiffs) at- 
tempts a restriction upon the use of supplies only, 
and it cannot with any regard to propriety in the use 
of language, be termed a restriction upon the use of the 
machine itself. 

Judge Taft then, later President Taft, and now 
Chief Justice Taft was one of the judges that decided 
the Button Fastener Case in 1896. That case was fol- 
lowed by a long line of decisions in various Circuit 
Courts of Appeals, and after a successful reign of 
fifteen years was in 1911 approved by the Supreme 
Court in the Dick Case in an elaborate and voluminous 
opinion replete with the citation of previous decisions. 
Yet in the Motion Pictures Case the court says that 
the language of the statute, about which so much 
judicial controversy had raged, is quite plain, simple 
and devoid of difficulty. This commentary on the fail- 
ure of the judges to see the light during the past fifteen 
years recalls the admonition of the Scriptures when 
the Christ said: “If therefore the light that is in thee 
be darkness, how great is that darkness.” 

The Supreme Court has not often indulged in 
such illuminating frankness of discourse when over- 
ruling previous cases. Such discredited cases have 
customarily been interred reverently, gently, and with 
ceremony befitting their former excellent estate and 


virtue. Even as it is written of the burial rites of the 
unfortunate Ophelia: 
“Yet here she is allowed her virgin crants, 
Her maiden strewments, and the bringing home 
Of bell and burial.” 

On the same day as the decision in the Motion Pic- 
tures Case the court decided the case of Straus vs. Vic 
tor Talking Machine Co. (243 U. S. 490) adversely 
to a restriction agreement intended to control the sell- 
ing price after the patentee had sold the machine. The 
agreement was carefully worded to conceal its real 
purpose as a price maintaining device. The court 
looked through the restriction contract to its very 
heart; stripped off the wrappings devised by the in- 
genuity of counsel to conceal its real purpose, and 
again set its face against the extension of the patent 
monopoly. 

April 17th, 1922 the Supreme Court in the case of 
United Shoe Machinery Company vs. U. S. had unde: 
consideration certain restrictive lease clauses imposed 
by the company upon those to whom it leased its ma 
chinery. The company control about 95 per cent of 
the shoe machinery business in the United States 
Practically all its machines are covered by patents 
The objectionable lease clauses provided : That the 
lessee should buy all materials used with the machines 
of the lessor; that the machines should not be used 
on shoes that the machines of other companies had 
worked upon; that the lessee should purchase such ad 
ditional machinery as he needed only of the lessor ; and 
other similar clauses. The court held them to be void 
as violative of the Clayton Act. “Such restrictive and 
tying agreements must necessarily lessen competition 
and tend to monopoly. . . The Clayton Act specifically 
applies to goods, wares, machinery, etc., whether pat- 
ented or unpatented. This provision was inserted in 
the Clayton Act with the express purpose of preventing 
rights granted by letters patent from securing im- 
munity from the inhibitions of the act. . . The patent 
grant does not limit the right of Congress to enact 
legislation not interfering with the legitimate rights 
secured by the patent, but prohibiting in the public in- 
terest the making of agreements which may lessen com- 
petition and build up monopoly.” 

The foregoing are a notable line of cases, not only 
because of the fetters they first riveted, and later struck 
from the pocket book of the great unorganized public 
on its way in the pursuit of happiness promised by the 
use of many patented devices, but the strong direction 
apparently given to the advance in wider fields of a 
public policy tending to free us from the ever-growing 
burden of secret trade agreements, and combinations in 
restraint of trade and commerce. 

The battle went definitely for monopoly in 1896 
by the decision in the Button Fastener Case. In the 
course of twenty-six years the ground lost to monopoly 
by that case has now been recovered, and the enforc 
ing of the anti-trust laws, in cases within the mischiefs 
they are directed against, recognized as necessary and 
wholesome to the industrial progress of the nation 

It may be far in the future before we realize that 
vision of 

“A world at peace, adorned with every form of art, 

With music’s myriad voices thrilled, while lips 

Are rich with words of love and truth,” 
but it is comforting to follow the decisions of the 
United States Supreme Court in these anti-trust cases, 
and feel that the court is not raising any obstacles to 
the coming of that happy day. 
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THE DOCTRINE OF THE FAMILY AUTOMOBILE 








Conflicting Lines of Decisions on Liability of Owner of Car for Torts Committed by Members 
of His Family While Engaged in Driving It 


3y Epwarp W. Hope 
Professor of Law, University of Illinois 


N SPITE of the large and constantly increasing 
number of cases involving this subject, and the 
natural interest it has for the owners of cars and 

the pedestrian public alike, it cannot be said that the 
law has yet reached a firm or very definite conclusion 
about it. In fact, there is a direct conflict between two 
lines of decisions which, down to the present moment, 
shows no signs of abating, and the final outcome of 
which it would difficult to foretell. 

One class of decisions, which we shall name 
“Class A,’? holds that the owner of a “family car” is 
not liable, for the simple reason that the member of 
his family who drives it upon his own pleasure or 
business cannot, while so engaged, be said to be upon 
the owner’s business or to be attending to his affairs 
in any natural or proper sense of those terms. In 
other words, there is under these conditions no rela- 
tion of master and servant between the owner and the 
driver: and, that being the fact of the matter, it is a 
mistaken policy or an error of judgment to say that 
the driver is an agent or servant, and it is quite as bad 
to make the same assertion indirectly by using such 
“question-begging” phrases as qui facit per alium facit 
per se, or respondeat superior, or other like locutions or 
expedients of the law. On the other side there is an- 
other line of decisions, to be styled here “Class B”?, 
which holds that the owner is liable because the driver 
is, even under these conditions, engaged in or about 
the owner’s affairs or business, and is, therefore, his 
servant or agent. One case* whose influence seems 














1 Arkin v. Page 919) 287 Til 20, 123 N. E. 30; B. & O. Co. 
v. McLeod (1912) 7 L. 579 (Alberta); Blair v. Broadwater (Va. 
1917) 938 S. E. 682 (: son); Brenner v. Goldstein (1918) 171 
N. Y. Supp. 579 (hust 1); Cannon v. Bastian (Del. 1922) 116 Atl 
209 (minor son, not living at home, and engaged on business of a third 
party); Cohen v. Meador (1916), 119 Va. 429, 89 S. E. 876 (adult 
son); Conestoga Traction Co. v. Haldy (1912) 22 Pa. Dist. 124 (son 
held to be a bailee); Doran v. Thomsen (1908) 76 N. J. L. 754, 71 Atl. 
296 (daughter); Farthing v. Strouse (1916) 158 N. Y. Supp. 841, 172 
App. Div. 523; Hays v. Hogan (1917) 200 S. W. 286 (son); cf. Bolman 
v. Bullene (1918) 200 S. W. 1086 (son-in-law); Heissenbuttel v 
Meagher (1914) 147 N. Y. Supp. 1 162 App. Div. 752 (son); Lin 
ville v. Nissen (1918) 162 N. C. 95, 77 S. E. 1096 (minor son); Loehr 
v. Abell (1913) 174 M 590, 140 N. W. 926 (son); McFarlane v. 
Winters (1916) 47 Utah 598, 155 Pac. 487, L. R. A. 1916 D, 618 (son 


Hirsh (1918) 199 Mo. App. 1, 202 
ther and sister) ; Parker v. Wilson (1912) 179 





with mother and sist 
S. W. 275 (wife, her m 





Ala. 361, 60 So. 150 (son); Pratt v. Cloutier (Me. 1920) 110 Atl. 353 
(minor son); Roberts v. Schanz (1918), 144 N. Y. Supp. 824, 88 Misc. 
189 (niece); Sch r v. Register (1913 12 Ga. App. 743, 78 S. E. 
781 (youth dr sughter at her request); Smith v. Jordan (1912) 


269, 97 N. E. 761 (minor son with mother). This case is 


211 Mass 


really authority on this side, though often quoted on the other. For a 
similar case, see Knight v. Cossitt (1918) 102 Kan. 764, 172 Pac. 588; 
Smith v. Weaver (I 919) 124 N. FE 03 (husband); Tanzer v. 
Read (1914) 145 N. Y. Supp. 708, 160 App. Div. 584 (wife); Van 
Blaricom v. Dodgson (1917) 220 N. Y. 111, 115 N. E. 448 (adult son); 
Watkins v. Clark (1918) 103 Kan. 629, 176 Pac. 181 (minor daughter); 
Wilson v. Polk (N. C. 1918) 95 S. E. 849 (mother own car, father 
and son driving it); ds v. Clements (1917) 118 Miss. 720, 74 So. 
422 (adult daughter with mother). In the last case it was not primarily 


a “family car,” but the court shows no sympathy towards the o— 
car doctrine. Zeeb v. Bahnmaier (1918) 103 Kan. 176 Pac. 826 (adult 
son, with owner and fami 

In all the above 
ber of the 
business, with the owner 
self being absent the 





y present in car) ; . 
except where noted otherwise, a single mem- 
the car for his own pleasure or 


owner’s family is out in 
*s express or implied consent, the owner him- 


cases, 


2. Baldwin v. Parsons (Ia. 1922) 186 N. W. 665 (minor son); 
Birch v. Abercromt 1918) 74 Wash. 486, 1383 Pac. 1020 (daughter); 
Boes v. Howell (1918 4 N. M. 142, 178 Pac. 966 (two sons). ee 
dissenting opinion by Roberts, J.; Bourne v. Whitman (1911) 209 
Mass. 155, 95 N. E. 404 (distinguishable perhaps); Crittenden v. 


1918) 178 Pac. 595 (minor son); Daily v. Maxwell 


Murphy (Cal. App . c 
1) 188 S. W. 851 (minor son); Davis v. Little 


(1911) 152 Mo. App. 415, 





to be considerable, while still holding to the existence 
of an agency here, nevertheless, by the language it 
uses concerning the comparative worth of the doctrine 
of agency, and the much greater emphasis it lays upon 
what it calls the “practical administration of justice 
between the parties,” seems ready to impose liability 
upon the owner on the bare ground of public policy. 

Thus, the unhappy automobile owner is left 
moored between the Scylla of what appears to many 
courts to be a somewhat “attenuated,” not to say a 
fictitious agency, and the Charybdis of public policy, 
a growing danger. His outlook may not be exactly 
cheerful, but it is not hopeless. There still exists a 
“thin red line” of jurisdictions, reaching from New 
York to Utah, in which it is held that under these 
circumstances an owner should be exempt from lia- 
bility. 

In deciding these cases the courts constantly use 
the terms “agent” and “servant” as though they were 
strict equivalents. Sometimes the phrase “agent and 
servant,” or “agent or servant” is used*. Legal writers 
have been equally in labor working out some clear and 
permanent distinction between these terms. Some 
measure of success has attended their efforts, but the 
dividing line between agent and servant is not always 
easy to draw. Salmond defines a servant as “any per- 
son employed by another to do work for him on the 
terms that he, the servant, is to be subject to the con- 
trol and directions of his employer in respect of the 
manner in which his work is to be done.”* In the 





field (1914) 97 S. C. 171, 81 S. E. 487 (minor son); Denison v. Mc- 
Norton (1916) 142 C. C, A. 681, 228 Fed. 401 (sons); Erlick v. Heis 
(Ala. 1915), 69 So. 580 (minor son with mother and guests) ;—but this 
case is rather the other way. since the court admits that if the son had 
been out for his personal pleasure only, the father’s liability would have 
been “most questionable”; Graham v. Page (Ill 1921) 182 N. E. 817 
(daughter); Griffin. v. Russell (1915) 144 Ga. 275, 87 S. E. 10 (minor 
son); Guignon v. Campbell (1914) 80 Wash. 548, 141 Pac, 1031 (minor 
son); Hutchins v. Haffmer (Colo. 1917) 167 Pac. 966 (wife); Jensen 
v. Fischer (1916) 184 Minn. 366, 159 N. W. 827 (minor son with fam- 
ily guest); Johnson v. Evans (Minn. 1919) 170 N. W. 220, 2 A. L. R. 
891 (minor son); Johnson v. Smith (Minn. 1919) 178 N. W. 675 (minor 
son with family guest); Kayser v. Van Nest (1914) 125 Minn, 277, 146 
N. W. 1091 (minor daughter with sister) ;—in this case the daughter al- 
lowed a cousin to drive; King v. Smythe (1918) 140 Tenn. 217, 204 
S. W. 296 (adult son supported by father); Lemke v. Ady (Ia. 1916) 
159 N. W. 1011 (minor son driving mother and ests); Lynde v. 
Browning (1911) 2 Tenn. C. C. A. 262 (sons); cNeal v. McKain 
(1912) 83 Okl. 449, 126 Pac 742 (minor son driving sister and family 
guest); Marshall v. Taylor (1918) 168 Mo. App. 240, 158 S. W. 527 
(adult son); Moon v. Matthews (1910) 227 Pa. 448, 76 Atl. 219 (hardly 
in point, since car was in charge of regular chauffeur under orders of 
owner’s sister); Plasch v. Fass (Minn. 1919) 174 N. W. 488 (wife); 
Ploetz v. Holtz (1918) 124 Minn. 169, 144 N. W. 745 (sons); Stowe 
v. Morris (1912) 47 Ky. 886, 144 S. W. 52 (hardly in point perhaps, 
since son was instructed to drive sister); Switzer v. Sherwood (1914) 
80 Wash. 19, 141 Pac. 181 (daughter with father); Ulman v. Lindeman 
(N. D. 1919) 176 N. W. 25 (wife, who allowed stranger to drive); 
Uphoff v. McCormick (1918) 189 Minn. 392, 166 N. W. 788 (adult son 
with sister); Winn v. Haliday (1915) 109 Miss. 691, 69 So. 685 (son 
with brother) cf. Woods v. Clements, supra, n. 1. 

Other cases often quoted as standing for this doctrine are either 
distinguishable or not in point. They are: Allen v. Bland (Tex. Civ. 
App. 1914) 168 S. . 85 (basis of decision was owner's negligence): 
Carrier v. Donovan (1914) 88 Conn. 37, 89 Atl. 894 (regular chauffeur 
operating car. See Moon v. Matthews, supra); Farnham v. Clifford 
(1917) 116 Me. 299, 101 Atl. 468 (here the owner admitted his liabil- 
ity after the accident. This was also the case in Lynde v. Browning, 
supra); Hiroux v. Baum (1908) 187 Wis. 197, 118 N. W. 688 (service 
exacted of son by the father); Lewis v. Steele (1916) 52 Mont. 300, 
157 Pac. 575 (father commanded minor sons to drive); Campbell v. 
Arnold (1914) 219 Mass. 160, 106 N. E. 599 (owner loaned his car to 
guests who were not related to him. Held: Not liable). 

8. King v. Smythe, supra n. 2. This case is discussed later. 

4. Schouler, Domestic Relations (5th ed. 1895) sec. 461, pp. 756-8. 

6. Salmond, The Law of Torts (4th ed. 1915) sec. 28, p. 91. 
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same place he says of agents: “Agents are of two 
kinds, distinguishable as (1) servants and (2) inde- 
pendent contractors. When the agent is an in- 
dependent contractor, his employer is not, in general, 
answerable save for torts actually authorized by him. 
3ut when the agent is a servant, his employer will 
answer not merely for all torts actually authorized, 
but also for all those which are committed by the 
servant while engaged in doing his master’s business, 
whether they are authorized or not.” In brief, the 
distinction made by the author is that the servant is 
subject to the right of control in respect of the man- 
ner in which his work is to be done, while the inde- 
pendent contractor is his own master in this respect. 
As defined by other writers, an agent, as distinguished 
from a servant, is one who has authority to represent 
another (the principal) in the latter's business rela- 
tions with others; to make contracts between his prin- 
cipal and third parties, in all which work he has more 
or less discretion®. Some writers think that agents 
and servants are practically identical’, or may be iden- 
tical in certain cases*. Looking at the matter broadly, 
however, and not regarding exceptional cases, it is 
fairly evident from the above definitions that the rela- 
tion under discussion comes rather under the head of 
master and servant than under that of principal and 
agent. In the remainder of this article, therefore, al- 
though the word agency or agent is used for the sake 
of brevity, it will be understood that the master-ser- 
vant relation is spoken of 

It is stated at once and quite frankly by nearly 
all the courts that the mere marital or parental rela 
tionship existing between the owner and the driver of 
his car does not by itself without more establish a mas- 
ter-servant relation between them to the point of mak- 
ing the owner liable as for the act of his servant.’ It 
is not worth while, therefore, to revert to or notice 
at any length the early common law view according to 
which married women were treated as servants, and 
wives and servants were together regarded as mere 
chattels..°. Such historic view of wife, or of child 
either, has no practical effect in the cases we shall re- 
view or cite, but these are always, as far as observed, 
decided on the basis of a master-servant relation which 
the courts presume, or juries infer, exists when cer- 
tain events take place and certain transactions have 
been effected between the parties. What those facts 


6. Kent, Commentaries (14th ed. 189 vol. II, lect. XXXII, p 


*259; Mechem on Agency (2nd ed. 1914) s« 26 (cf. secs. 25, 28, 36); 
Huffcut on Agency (2nd ed. 1901) sec, 6, p. 17; Wharton on Agency, 
sec. 1; Wright, Principal and Agent, p. 3; California Code, secs. 2009, 
2295. 


28 Am. L. Rev. 9; see 174 Pa. 443 
See a discriminating article by Prof. Warren A. Seavey, en 
a 2 le L. J. 859, especially pp. 
th Salmond that the test is 
s the nly workable test 
ntrol rather than in 


"~9 


titled “The Rationale of Agen 
864-7. Professor Seavey is in 
the right of control; and he 

He says: “The difference is 




















the acts performed . A servant is an agent under more com 
plete control than is a non-servant . It is cause of the more com 
plete control over the servant, resulting from t sale of his time to the 
employer, that the latter is liable for results for which one employing an 
agent not a servant is not iable The s vant nu r may not have 
a power to subject his employer to liability upor ntracts; in all cases, 
however, he does have a power t m to liability for acts done 
in the employment. . . n other we a servant is an agent having 
power to subject his principal to liabi for torts not involving repre- 
sentation, as well as such other powers as t rincipal may have given 
him. The relationship is created. by a f control over the serv- 
ant’s time.” Cf. Baty, Vicarious Liab: I 44, where it is said 
“Principals have been held liable in substantially of contract 
Principals have been held liable in cases of tort where the agent was 
also a servant. Principals have been heid f t wrongs of their agents 
which they told them to mmit But, fortunately, there seems to be 
no occasion on which a mere agent has t ld to have had ‘implied 
authority’ to commit wrongs or to be negligent See also an arti 

“Liability for Unauthorized Torts of Agents,” by Wm. R. Vance, in 4 


Mich. L. Rev. 199. 

9. Birch v. Abercrombie; Davis v. Littlefield; Erlick v. Heis; 
Lewis v. Steele; Baldwin v. Parsons; Crittenden v. Murphy; Griffin v 
Russell; Hutchins v. Haf , supra n 

10. Y. B. Hen. VI. 31, pl. 59; 1 Roll. Abr. 2, pl. 7; 2 id. 546 D, 
cited by Holmes, Collected Legal Papers, p. 61 





are which are presumed or inferred to show this rela- 
tion, and under what circumstances they arose should 
have careful scrutiny. This has, in many cases, not 
been given them. Salmond states the rule clearly: 
“In order that this rule of vicarious responsibility may 
apply, there are two conditions which must co-exist: 

(a) The relation of master and servant must ex- 
ist between the defendant and the person committing 
the wrong complained of ; 

(b) The servant must in committing the wrong 
have been acting in the course of his employment.**” 

There is fairly general agreement that mere own- 
ership of the automobile does not by itself make the 
owner liable,’* although some courts have closely ap- 
proached that position by holding that the ownership 
of a car is prima facie proof that the owner was in 
possession of it and that the driver was in the owner's 
service.'* However, if it should finally seem to the 
courts and legislatures that public policy requires that 
the owner be held liable in these cases, there are not 
wanting indications that in the future development of 
this doctrine liability may come to be predicated upon 
mere ownership, or ownership of a thing that is po 
tentially harmful,’* rather than on the fictitious mas- 
ter-servant relation which is the invariable rule at pres- 
ent. 

As to which rule should prevail—the one in favor 
of, or the one against holding the owner liable, the 
writer believes that although very likely the weight 
of numerical authority, and perhaps the present ten 
dency will be found on the side of the Class B deci 
sions,’® yet the reasons given in support of the 
\ cases are alone conformable to historic legal prin 
ciples, and are in better accord with natural justice 
[he question we are considering may be stated as 
follows: 

Should the owner of an automobile bought, kept 
for and used by his family with the special or implied 
permission of the owner be held liable for a negligent 


ie Class 


tort committed by one of his family while so driving 
the car solely for his own pleasure or business, which 
tort causes damage to a third party, neither the owner 
nor any third member of his family being present in 


19 


the car at the time when the damage was inflict. ] 

There are two recent decisions. of the Supreme 
Court of Illinois which hold opposite views on this 
question, and together they present most of the argu- 


=> 

“" Salmond, op. cit. p. 91 
12 Solan v Pasche (Tex 1913) 1583 S. W 672 McNeal v 
McKain, Hutchins vy. Haffner, Erlick v. Heis, Denisor McNortor 
supra n. 2; Maher v. Benedict (1908) 108 N. Y. Supp. 238, 123 Apy 
Div. 579; Potts v. Pardee (1917) 220 N. Y. 431, 116 N. I 8; Zeeb v 
Bahnmaier (1918), supra n. 1. In the last two cases and in Solan v 
asche, neither ownership nor the presence ft the wner in the car at 


: sufficient to impose liability upon hin 
* car seems t ~ ts t | ‘ 
thus make him liable if t per 
uson (1912) A. C. 844; Daggy v. Miller 


the time of 


The presence 







him the duty to contr 


form it: sO Samson v 













(1917) 180 Ia 1146, iy W 854; Risser v Parr | 1915 165 
N. W. 865; Minor v. Mapes (1912) 102 Ark, 351, 144 S. W. 219 (duty 
as husband to control He had given the car to his wife w was driv 
ing) To other courts, on the other hand, it seems t ave ttle 
weight: so Potts v. Pardee ipra, this note; Hart v. M r (1911) 
165 Mich. 115, 180 N. W. 336 (bailee driving, wnet n front s 
Nothing is made to turn on ownership in Allen v. Holder (1922) 192 
N. Y. Supp. 351, or Smith v. Weaver, supra r 
13 Birch v Abercrombic; Baldwin v Parsons, supra n. 2 
McWhirter v. Fuller (Calif. 1918) 170 Pac. 417. But ntra: Watkin 
v. Clark, and Lynde v. Browning, supra n. 1 and 2; Crawford v. McEl 
hinney (1915) 171 Ia. 606, 154 N. W. 310; Potts v. Par , supra n. 2; 
McFarlane v. Winters, supra, n. 1 
l rT grounds for this are suggested by P k, Essays ir 
Ju Ethics (1882). pp. 119-124 However. it ist be r 
mer courts ar g that ar auto 
ot us ind, ¢ t as 
ecome the most used ft at 
no such harsh rule should g at i 
nable care he y I S W s 
Clark, 1, for a shrewd analysis of th bable causes 
have t in causing courts to decide adversely t ir-owners 
15 L. Rev. 303; 6 id. 544; 5 Va. L. Reg. n. s. 885; 29 Yale 
L. J 80 id. 101; U. of Missouri Bulletin, Law Series 5, p. 33; 
20 R. C. L. 629; Berry on Automobiles (2nd ed. 1916) se 653; Bab 
bitt on Motor Vehicles (Blakemore, ?nd ed.) secs. 902, 903. 
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ments for and against the family automobile doctrine. 
The first of these cases is Arkin v. Page.*® In this 


case the twenty-year-old son of the defendant, the 
owner of the car, was driving it alone, and was 
on his way to see about registering in a course at sum- 


ran over and killed 
rl’s administrator first sued the 
driver jointly with the owner in the Circuit Court. 
Later, he dismisse he action as to the driver and re- 
covered a judgment against the owner, which was af- 
firmed in the Appellate Court, both judgments being 
later reversed in the Supreme Court. The son had 
the father’s general permission to drive the car when 
it was not otherwise in use, and he had it on this oc- 
casion. The whole chanical care of the car was his, 
and he was a competent chauffeur. The second case 
is Graham v. Page Tt is thus interesting to note that 
the same court, within three years after it had decided 
for the non-liability of the owner, now turns around 
and p sable his lial aa in the Graham case, where the 
facts seem, for all legal purposes at least, to be the same 
as in the Arkin cass It should be stated, however, 
that the court was of the opinion that the facts clearly 
distinguished this from that, and it distinctly based 
its decision on tl lifference in the facts. Let us 
compare the facts. In the Graham case, the sixteen- 
year-old daughter of the owner was driving his car 
to the shoeshop, to get a pair of her own shoes which 
she had left to be repaired. On the way there she 
negligently ran into and injured a boy, who sued both 
the driver and owner in the Superior Court and 
there recovered a judgment against the owner, the ac- 
tion being dismissed as to the driver, just as in the 
Arkin case. The Appellate Court, on the authority of 
the Arkin case reversed this judgment, but later the 
Supreme Court reversed the judgment of the Appel- 
late Court and affirmed that of the Superior Court. 
How are these c: distinguishable? In both, 
the drivers were n hildren of the owner and were 
inmates of his household. Both were, at the time of 
the accident, driving the car with the permission of 
the owner. In neither case was the driver out on a 
“pleasure ride,”’ although one might be led to conclude 
that this feature distinguished the cases in the mind of 


mer school, when he negligent ly 
a young girl. The 


ises 


the court when it decided the Graham case. In the 
Arkin case the son was after education; in the Gra- 
ham case the daughter was after shoes. If it was the 
father’s “duty and business” to supply the one, it must 


his duty and business to supply the 
it the son was intending to pay 
summer school with his own 


have been equally 
other. It is true tl 
for his course in the 


money which he had laid away in the bank, and that 
the daughter “earned no money,” but was clothed by 
her parents. But this fact could scarcely make the 
difference, since the one father owed an education to 
his minor son as much as the other father owed shoes 


to his daughter. It was equally the duty and the busi- 


ness of each parent to see that his child had these 
necessaries. No difference in parental duty suffices 
to make the son a non-servant and the daughter a 
servant. When the daughter was going after her shoes 
in her father’s car, she was no more his servant than 
was the son in the other case. In neither case was 
there any other member of the owner’s family present 
in the car, and in neither case had there been any re- 
quest that the ild be driven upon any errand 

16. Supra 1 I accord: File v. Unger (1900) 27 O. A. R. 
468 (Canadian 

17. Supra n. 2 


for the father or for his convenience or pleasure. In 
both cases, all that appears from the facts is that the 
son and the daughter alike had been permitted or au- 
thorized to use the family car, and that each had taken 
advantage of this permission to go in it upon a mis- 
sion which distinctly concerned himself as an indi- 
vidual. 

What has brought about this change of view? 
One, and as far as appears, the only substantial reason 
for this striking volte-face of the court in the Graham 
case is the great weight which it now accords to the 
argument based on public policy. It here fully accepts 
the reason of decision announced by King v. Smythe"*, 
which it had previously rejected in the Arkin case. 
The court says: 

We agree with the Supreme Court of Tennessee 
that where a father provides his family with an auto- 
mobile for their pleasure, comfort and entertainment, 
the dictates of natural justice should require that the 
owner should be responsible for its negligent opera- 
tion, because only by doing so, as a general rule, can 
substantial justice be obtained. 

The difficulty in accepting the conclusion reached 
in the Graham case as being the correct one is that 
it rests upon an inadequate analysis of the facts. In 
the writer’s opinion, the court does not sufficiently 
distinguish, and thus confuses two separate things: 
(1) the duty and business of the father to provide 
and repair the shoes, and (2) the use of the automo- 
bile. The first, of course, is admitted, provided the 
father had the money or the ability to procure it. But 
can it be seriously maintained that it was the father’s 
“duty” or his “business” to provide his family with an 
automobile for their comfort and pleasure? Some 
courts go to that length, and the Illinois court, in the 
fifth paragraph of its opinion, seems disposed to agree 
to this. But in Birch v. Abercrombie, a case much 
and widely relied on, the court distinctly renounced 
this dutiful element as a proper ground of liability, 
either in the case of a minor son or of one swi juris. 
The court there said: 

The real question at issue is not that of the legal 
duty defendant owed his son, but is whether or not the 
son was the agent of his father in running the car.” 

In Tanzer v. Read,” it was said: 

I know of no law which compels a husband to 
afford his wife either the opportunity or means for 
recreation; but if he does so, I do not think that, while 
engaged in such recreation, she is in any sense acting as 
her husband’s agent, even though she utilize his property 
as a means for her pleasure. 


I think it cannot be maintained, as was done in 
the Graham case, that it was the father’s duty to carry 
and retrieve the shoes from the shoeshop for his six- 
teen-year-old daughter. Still less clearly was it his 
duty to use any particular means, as e. g. an automo- 
bile—to do this, or to permit his daughter to use it for 
that purpose. Even though one should go beyond all 
reasonable limits and admit that a father is bound by 
his duty as a pater familias to furnish an automobile 
for his family’s use, it still does not follow that he is 
bound to allow a particular member to use it on any 
particular occasion. It would always be his right to 
refuse the use of the car," and it might even be his 
duty to The tentative moves on the part of 
some courts to put automobiles in the class of “‘neces- 
saries,” thus making the duty to provide them take 


do so. 





18. Supra n. 2. 
19. Supra n. 2. 
20. Supra n. 1. 
21. Jensen v. Fisher, supra n. 2. 
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rank along with the duty to provide food, clothes and 
education, is likely to have unwished for results: If 
they are in the nature of necessaries, then the use of 
them should be free and unpenalized, and the auto- 
mobile should no longer be put in the class of fear- 
some things. The automobile owner today has some 
rather close resemblances to the ancient deodands of 
the English law. 

If the foregoing is the proper way to look at 
these facts, the result is that in buying the shoes or in 
having them repaired, the father, in the Graham 
case, had fulfilled, as to this particular transaction, 
his whole duty. All that followed this would be 
purely voluntary on his part, a work of supereroga- 
tion. He permitted his daughter to do something 
which he himself was not obliged to do. The law 
certainly required nothing more of him as to these 
shoes, and so in getting them his daughter cannot 
be said to have been performing the “business and 
duty of her father,” or to have been his servant 
or agent. It is sometimes faintly suggested that in 
these cases if there is a request by the owner that his 
car should be used, or a direction to that effect, that 
this will in and by itself constitute the driver the own- 
er’s servant. Unless the owner was thereby furthering 
his own business, it is difficult to see how the request 
would have such result. There is a familiar case in the 
law of contracts,?* where an uncle says to his nephew: 
“If you will take a trip to Europe I'll pay all your ex- 
penses,” or words to that effect. The vital question 
in all cases of this kind when an action is brought for 
non-fulfillment of the promise is: Did the promisor 
intend a contract or a mere gift, or rather: Was the 
promisee reasonable in believing that the promisor 
meant the former and not the latter? Similarly, why 
should the father, in the Graham case, be held to have 
created an agency when the facts all show that he was 
telling his daughter to do something for herself, and 
not for him? A command, under these circumstances, 
would really amount to nothing more than a permis- 
sion to use the owner’s property for the borrower's 
purposes. 

A father is not responsible for the torts of his 
minor child, committed without his knowledge or con- 
sent, if it is not in the course of his employment. This 
is the crux of the question for all Class B cases. In 
order to find a master-servant relation, which they all, 
at least formally, concede is a condition precedent to 
any liability of the owner, it must be made to appear 
that what Smith is very obviously doing for himself, 
he is in fact doing for Brown. It is a difficult piece 
of bridge work to span this gap, but it is accomplished 
by the magic of definition. The deus ex machina appears 
clad as the stage-figure “Business,” and straightway 
cuts the Gordian knot. “Business” is defined in Bou- 
vier as “That which occupies the time, attention, and 
labor of men for the purpose of livelihood or profit.” 
In other words, it means “commerce, or an occupa- 
tion pursued for monetary gain.” It is not asserted 
that the word cannot be used in a less strictly material 
sense, or that it is not properly so used; but we ven- 
ture to say that in horse-and-buggy days, before auto- 
mobiles or the doctrine of the family automobile was 
invented, in ninety-nine cases out of any one hundred 
where the courts had occasion to use the term “busi- 
ness,” they would mean by it just that—commerce, 
or gainful pursuit. The law walks hand in hand with 
business. The language of each is familiar to the 


22. Devecmon v. Shaw (1888) 69 Md. 199, 14 Atl. 464. 


other. An agent would be one who represents an- 
other in the latter’s business transactions for his finan- 
cial advantage. But now it appears that business has 
become impregnated and is directed by the spirit of 
altruism, the “give” and not the “get” spirit. The 
capacious mantle of “business” as thus used blots out 
all distinctions of mine and thine and of thee and me. 
It introduces into the language and thinking of the 
law a host of philosophical and ethical concepts of end- 
less reach and shadowy outline. The law has in the 
past studiously kept out of this sphere, and one’s curi- 
osity is aroused to learn why such high ground is taken 
in these cases. The main motive seems to be to insure 
the collectibility of judgments, which in itself is no 
doubt a good thing, though it has not caused the courts 
any special concern in other sorts of cases that their 
judgments might be uncollectible, that having been al- 
ways considered peculiarly the interest and business 
of the judgment creditor. 

According to the court in Birch v. Abercrombie, 
business apparently can mean conceiving a purpose to do 
anything with something that one owns, and then doing 
it. If any one uses your property in the way you 
meant it to be used, then, no matter ‘what his motive 
may be in using it, he ipso facto becomes your agent 
in carrying out your business. In forming a purpose 
to act, and then acting, one is carrying out his busi- 
ness. It is his business (sometimes it is more cau- 
tiously called his “affair”) merely because he wants 
to do the particular thing. The motive, or the expec- 
tation of the results to be derived from it, if any, has 
nothing to do with the matter. If one wishes, there- 
fore, to invite a friend to dinner, and does it, that is 
“pursuing his business ;” and it might even be said that 
if I harbored the purpose of prying into my neighbor’s 
private affairs, and did so, then prying into my neigh- 
bor’s affairs has become my business. We say that 
a man is not doing an act “in the law” when he does 
something to which neither he nor the ordinary man 
expects legal consequences to attach. For example, / 
invites B to dinner, and B accepts. Is that a contract? 
Not ordinarily, at least. In the same way, when the 
owner of a car, who has bought it out of the good- 
ness of his heart or because he has been coaxed beyond 
further resistance by his family, lends it to the family 
for their pleasure, can he be said to have done this 
as a matter of business, or is it not rather that he has 
merely made them a gift of the privilege of using his 
automobile? But it is said in Kayser v. Van Nest**: 
“Defendant might properly make it an element of his 
business to provide pleasures for his family.” Granted 
that he might, but the question is properly one of fact: 
Do the circumstances of this particular case show that 
he has made this his business? Had he a “business- 
like” mind when he did it? Just as it is asked if de- 
fendant had a “contracting” mind before it is con- 
sidered proper to hold him to an agreement. 

Looking at this matter from another angle, when 
it is said that it is one’s business to provide his family 
with this thing or that, what seems to be meant is that 
it is his “duty” to do this. In the Graham case the 
word seems to mean just this. But does the court 
there mean it is a legal duty? This would be equiva- 
lent to saying that the owner’s family had a legal right 
to have an automobile. If we shrink from that con- 
clusion, we must say, as the fact doubtless is, that the 
language is used in a loose or figurative sense, and 
means no more than that there is a sort of moral duty, 


23. Supra n. 2. 
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or that in the apprehension of the court social duty or 
custom requires that such or such a thing be done. The 
court in Birch v. Abercrombie kept off this shaky 
ground by denying duty in toto as a proper test of lia- 
bility. If one may be permitted an argument by anal- 
ogy, liability might be claimed in the following homely 
and purely hypothetical case: The head of a family 
buys a family yom for a family Thanksgiving din- 
ner. The social mores dictate that this is the proper 
thing to do. His 1 minor son, who enjoys carving and 
is usually skillful in this art, asks to be allowed to 
carve the turkey in the kitchen, and is allowed to do 
so. He is unexpectedly negligent with the carving- 
knife and injures the grocery boy and the cook. Would 
the father be responsible for this tort of his de facto 
servant? Could the cook recover, or did she assume 
the risk of a fellow-servant’s negligence? Does the 
son cease to be the father’s servant when he resumes 
his seat at the family-table and helps eat the turkey, or 
—by analogy with the automobile cases—is he not in 
eating still executing his father’s business, and in the 
course of his employment, since he is “doing the very 
thing’ for which the turkey was bought? The fact 
of the matter, of is that the father has made 
a gift to his family of the ange ege of eating the tur- 
key, just as they would have been sold that privilege 
if they had gone to a restaurant instead of eating din- 
ner at home.** 

In some of the cases the argument is met with 
that as long as the owner would have been liable if he 
had had a hired chauffeur driving his wife or child 
at the time of the accident, therefore he is liable when 
the wife or child is driving for pleasure alone or 
with personal friends. Some remarks made in Birch 

Abercrombie are to that effect: 
We think that, both on 


course, 


reason and authority, the 
daughter in the present instance should be held the agent 
of her parents in the use of the automobile. Any other 
view would set a premium upon the failure of the owner 
to employ a competent chauffeur to drive an automobile 
kept for the use of the members of his family, even if he 
knew that they were grossly incompetent to operate it 
for themselves. 


Again (speaking of the 
sen, where the daughter was 
There is no px 


case of Doran v. Thom 
alone in the car): 


ssible distinction, either in sound rea- 


son, sound morals, or sound law, between her legal rela- 
tion to the parent and that of a chauffeur employed by 
him for the same purpose. 


Of course, all that need be said in answer to the 
first paragraph of the above quotation is, that if the 
owner allows an incompetent wife or child to drive, he 
is liable for his own negligence, and no theory or prin- 
ciple of agency is necessary to establish his liability. The 
fault in the argument contained in the second para- 
graph is apparent: The agency, which is the very 
thing to be proved, is assumed. The daughter, it is 
argued, is an agent because she is doing just what a 
chauffeur would be hired to do, if the owner had 
chauffeur. The facts themselves, undisturbed by the 
application to them of hd legal theory or policy, only 
go as far as to show that the owner r had no servant— 
no chauffeur. Many owners of inexpensive cars 
throughout the country have to get along without 
chauffeurs, and hitherto it has been their unquestioned 
privilege to do without them. No reason 1s apparent 
why a rich man should not have the same privilege, 
if he wants it. The law does not, in general, impose 


24 See dissenting opinion 
supra n. 2. 

25. See 
Russell, 


Lindeman, 


Griffin v. 


in Ulman v 


of Birdzell, J., 


Littlefield; Birch v. Abercrombie; 


Davis v 
supra n. 2. 





but what else is it 
Hogan** the court 


servants upon a citizen in invitum; 


here trying to do? 
says: 

We think that when an automobile is provided for 
family use, and is being used by another member of the 
family than the owner, but with the owner’s consent, 
that he should not be heard to say that such other is not 
his agent or servant. 


In other words, the owner is estopped to set up 
the truth. Why estopped? He has not misrepresented 
anything or caused someone to misrely on something 
he has said or done, thus inducing him to change his 
legal position to his disadvantage. - The only theory 
or explanation possible is that an owner does wrong 
in lending his car to one of his family. The injured 
man can complain of this act of the owner, just as 
though the owner it was who had injured him, and a 
court will award damages on such a complaint. The 
already harsh doctrine of our law which makes a mas- 
ter responsible for the torts of his servant which he 
did not authorize, provided only they were done within 
the scope of his employment, is now extended still 
further to make him liable for the torts of a non-ex- 
istent servant. This same method of reasoning is met 
with in Griffin v. Russell*’, which is often cited as sus- 
taining this doctrine. The language of Lumpkin, J. cer- 
tainly goes all that distance, but the case was really 
decided on an allegation of the complaint that the son 
“was the chauffeur or agent of the owner, in charge 
of the car, operating it for the owner.” This was ad- 
mitted by demurrer. Evans, P. J., specially concurred 
in the judgment against the owner on this ground 
alone, and expressed his dissent from the doctrine in 
its ordinary form. 

It may be again stated as an answer to this sort 
of argument, that of course it is possible for an owner 
to make his wife or his child his servant—his chauf- 
feur, but the question always must be one of fact: 
Has he done this in the case under consideration? 

To get at the real inwardness of this doctrine, one 
must read the case of King v. Smythe,”* one of the 
most influential cases in favor of it. It will easily be 
seen from the following extracts taken from the opin- 
ion that the Tennessee court’s main, if not its sole 
argument, rests upon considerations of public policy. 
It comes rather near to admitting by implication that 
there is no logical or historical justification for finding 
an agency in the typical case, by its criticism of the 
New York Court of Appeals*® for basing its judgment 
more upon “what that learned court considered pure 
logic” than on what the Tennessee court calls consid- 
erations affecting “the practical administration of the 
law.” It says: 
wil as a matter of practical justice to those who 

are injured, we cannot close our eyes to the fact that an 
automobile possesses excessive weight, that it is capable 
of running at a rapid rate of speed, and when moving 
rapidly upon the streets of a populous city, it is danger- 
ous to life and limb and must be operated with care. If 
an instrumentality of this kind is placed in the hands of 
his family by a father, for the family’s pleasure, com- 
fort, and entertainment, the dictates of natural justice 
require that the owner should be responsible for its negli- 
gent operation, because only by doing so, as a general rule, 
can substantial justice be obtained. A judgment for 
damages against an infant daughter or an infant son, or a 
son without support and without property, who is living 
as a member of the family, would be an empty form. 
The father, as owner of the automobile and as head of the 
family, can prescribe the conditions upon which it may 


In Hays v. 


26. Supra 


n. 1. 
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be run upon the roads and streets, or he can forbid its 
use altogether. He must know the nature of the instru- 
ment and the probability that its negligent operation will 
produce injury and damage to others. We think the 
practical administration of justice between the parties is 
more the duty of the court than the preservation of some 
esoteric theory concerning the law of principal and agent. 
If owners of automobiles are made to understand that 
they will be held liable for injury to person and property 
occasioned by their negligent operation by infants or 
others who are financially irresponsible, they will doubt- 
less exercise a greater degree of care in selecting those 
who are permitted to go upon the public streets with such 
dangerous instrumentalities. 

This is the public policy argument of which the 
Supreme Court of Illinois, in the Arkin case, said: 
“This argument may be sound enough, but it has no 
application to the doctrine of master and servant.” 
The dissenting opinion in that case, largely relying 
upon the same argument, asserted: “The only ground 
upon which it can be said that he (i. e., the owner) was 
not liable for negligence in the operation of the auto- 
mobile would be that it was none of his affair, which is 
not only contrary to the weight of authority but against 
the public interest and natural justice.” The same 
court, in the later case of Graham v. Page, was led by 
this argument to change its previous view in regard 
to all this type of cases and to hold the owner liable. 

While it is not denied that the above view is find- 
ing support and following, there appear to be a num- 
ber of considerations that may well be urged against 
it. The court, in King v. Smythe, has admitted in the 
first place that the automobile is not a dangerous 
agency. It contradicts itself on this point later on by 
referring to automobiles as “dangerous instrumentali- 
ties.” But, at any rate, it is admitted that they do not 
belong in the same class of things as wild animals, etc., 
in keeping which a man acts at his own peril, and is 
made by law an insurer of others against the harmful 
results of his own activities.*° But it is, in effect, 
said to be of a character which makes it, when used 
in the crowded streets of a large city, potentially dan- 
gerous to the public because of its great weight and 
high speed capacity. Much, if not most of its danger, 
we presume the court would admit, is removed if the 
car is operated with care. General experience proves 
that it is not the automobile that is dangerous but the 
driver of it. Let it be supposed, then, that the owner, 
fully realizing the dangerous nature of an automobile 
when it is driven by an incompetent or reckless driver, 
has carefully trained the members of his family to 
drive the car before allowing any of them to go out 
alone in it. He has become satisfied as a reasonable 
man that all of them are thoroughly competent drivers 
to whom he would as willingly intrust the car as to 
himself. Say that the city has issued to each of them 
a license as a result of their having passed all the tests 
prescribed for drivers. Has the owner not then per- 
formed all that can rightfully be required of him? 
Would any court after this say (except on the basis 
of an agency found to exist) that if the wife or child 
of the owner thereafter negligently injured another in 
driving the car, it was the owner’s fault, or that it 


80. Salmond, op. cit., p. 15; Pollock, op. cit., pp. 119-128. There 
are a large number of cases where the courts disclaim attributing a dan 
gerous character to automobiles themselves, asserting that the danger 
comes only from their being driven by improper drivers. See the fol 
lowing cases: Danforth v. Fisher (1908) 75 N. H. 111, 71 Atl. 585; 
Steffen v. McNaughton (1910) 142 Wis. 49, 124 N. W. 1016; Jones v 
Hoge (1907) 47 Wash. 663, 92 Pac. 483; Lewis v. Amorous (1907) 8 
Ga. App. 50, 59 S. E. 388; Parker v. Wilson, supra n. 1; Colbourne v 
Detroit United Railway (1913) 177 Mich. 189, 148 N. W. 82; for the 
following, see notes 1 and 2, supra: Crittenden v. Murphy; Hays v. 
Hogan; McFarlane v. Winters; Lewis v. Steele; Boes v. Howell; see 
also 30 Yale L. J. 418; 2 Va. L. Rev. 189, 190; 6 id. 544; L. R. A. 
1916, E, 1295; 2 R. C. L. 1190. 











was his affair or his business? Failing agency, the 
only possible ground for saying so would be that 
when harm is done with a man’s property the owner 
must be liable because he is the owner. This is an 
idea that flourished in the primitive stages of our law, 
and has tended to disappear as civilization has ad- 
vanced. The owner has been guilty of neither a wrong- 
ful intention nor culpable negligence. But the fact is 
that in the eyes of all courts that give Class B deci- 
sions the owner is required to be an insurer of the pub- 
lic. No amount of care in the selection and training 
of a driver will exonerate an owner. This follows 
from the regular principles of agency, and cannot be 
justified beyond and apart from that relation. The 
extension of so harsh a principle beyond the bounda- 
ries originally set for it by the common law is matter 
for serious consideration. The feeling of its severity 
is shown by the manifest unwillingness of courts to 
extend its principles to embrace any but indubitable 
agency cases, and even within these limits the justice 
of a rule which makes a master responsible for the 
unauthorized tort of another, even though that other 
is admittedly and truly, and in the most orthodox legal 
sense his servant, has been questioned. Of the law of 
agency, Mr. Justice Holmes says: 
. the whole outline of the law, as it stands today, 
is the resultant of a conflict between logic and good sense— 
the one striving to carry fictions out to consistent results, 
the other restraining and at last overcoming that effort 
when the results become too manifestly unjust. : 

I assume that common sense is opposed to making one 
man pay for another man’s wrong, unless he actually has 
brought the wrong to pass according to the ordinary 
canons of legal responsibility,—unless, that is to say, he 
has induced the immediate wrongdoer to do acts of which 
the wrong, or, at least, wrong, was the natural conse 
quence under the circumstances known to the defendant 


The great jurist concludes with the Sit niian 

A judge would blush to say nakedly to a defendant: 
“I can state no rational ground on which you should be 
held liable, but there is a fiction of law which I must 
respect and by which I am bound to say that you did the 
act complained of, although we both know perfectly well 
that it was done by somebody else whom the plaintiff 
could have sued if he had chosen, who was selected with 
the utmost care by you, who was in fact an eminently 
proper person for the employment in which he was en- 
gaged, and whom it was not only your right to employ, 
but much to the public advantage that you should employ.” 
That would not be a satisfactory form in which to render 
a decision against a master, and it is not pleasant even 
to admit to one’s self that such are the true grounds upon 
which one is deciding.” 

Other writers feel the same way. Mr. Baty says: 

“Qui facit per alium facit per se.” “Respondeat su- 
perior.” These are phrases which roll trippingly off the 
tongue. But are they more? Whatever they are, they are 
not arguments. 

One may venture, not improperly, to characterize the 
modern doctrine of vicarious responsibility for the acts of 
others as a veritable upas-tree. Unknown to the classical 
jurisprudence of Rome, unfamiliar to the mediaev: al juris- 
prudence of England, it has attained its luxuriant growth 
through carelessness and false analogy, and it cannot but 
operate to check enterprise and to penalize commer : 

Clearly, “Qui facit per alium facit per sc” is a simp ole 
untruth, except so far as it expresses the truism that one 
who deliberately carries out a design through the in- 
strumentality of another is the active agent throughout. 
It certainly is not true that what your agents do you do 
veurself. Neither in law nor in morals are the unauthor- 
ized acts of employees attributable to the employer 


What are we to think of the doctrine of King \ 
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Smythe on the basis of abstract justice? Doubtless it 
amply safeguards the interests of the injured party, 
but how does it do tl Only at the cost of another 
man who, except on the basis of a fictitious agency or 
on that of mere ownership, is quite innocent of any 
wrong. Curing one man’s injury by injuring another 
is not adding to the sum total of the common weal. 
It is robbing Peter to pay Paul. We agree with the 
Tennessee court to the extent of rs dmitting that the 
demands of justice should be pl aced ahead of the ob- 
servance of a rule of law that is merely technical— 
one that has outlived its reason for being and only 
goes on existing by force of judicial inertia. Such 
rules may exist. But technical rules are often inex- 
tricably intertwined with substantive rights, and the 
abrogation of the former, by extension or otherwise, 
would sacrifice the latter. Often, it is probably true, 
with courts as well as the general public, that when 
we speak disparagit gly ofa rule as being technical all 
that is really meant at we don’t like the rule, or 
like some other rule better. Some courts would like 
to mulct a car-owner in damages in a case of this sort; 
but the rule of agency which the courts themselves 
seized upon to justify so holding has been challenged, 
and has now become somewhat of an embarrassment 
to the courts which fatl ered it. So, it is now suggested 


to do away with it, in some quarters. In the language 
of the Tennessee court, we wever, justice is to be done 
to the “parties.” Neither one should be sacrificed to 
the other. In this case the rigid rule of agency, as it is 
known to the law, is a defence the owner may right- 
fully claim. Preserving this rule is more than 


] 


preserving some merely esoteric theory or rule: it con- 
cerns the rights of one of the parties. There is no 
more reason, apparently, why the injured party should 
have damages from the owner in this case than in a 















case where the owner himself by inevitable accident 
importance is an art by Dean John H. Wigmore, 3 Select Essays in 
An glo-American Legal History, pp. 474-537 The learned writer says, 
‘TI was certair t when the master re full responsibility 
for the harmful act f s serf or his domestic.” This originates in 
the early Germar law Dean Wigmore, in summarizing his conclu- 
sions, makes three per ring each h a test of the master’s 
liability for his servant’s misdeeds eith lops or emerges for the 
first time In the first these periods—1300 to 1700, he shows that 
the master came to | i not liable civilly for his servant’s wrong 
inless he had cor r r nsented t e act, in a general way; 
and finally it had to be t very act cor ined of before the master 
was affected with lia t See Baty, op. cit. p. 9 
This was the positior f the Roman law See Markby, Elements 
of Law (6th ed., se 2 Buckland. A Text-Book of Roman Law, p. 
594; Sherman, Romar w in the Modern World, vol. 2, sec. 818; 
Sohm’s Institutes of | n Law (Ledlie’s trans., sec. 86, p. 424); 
Bowyer’s Modern ( Law, p. 276 
While it is not strict n point mm the Civil Law in dis- 
cussing a point which is primarily t out on the principles of 
our own law, nevertl s h nt hinges largely on public 
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may have injured him. In such a case, if the owner 
could show that he has used reasonable care not to 
cause him harm, and if the instrument causing the 
harm were not per se dangerous, the owner would not 
be liable.** 

But the language of the court in the King case is 
curious and worth some attention. Under a threatened 
penalty of himself having to respond in damages, the 
owner is, in effect, warned not to lend his car to in- 
fants “or others who are financially irresponsible.” 
What a strange qualification this is, both of a driver's 
fitness and of an owner’s liability! In issuing licenses, 
cities make the test the Y~ sical, mental and perhaps 
the moral qualities of the would-be driver. If these 
are all right, the applicant is privileged to drive a car. 
But the court in the case before us makes that 
privilege depend on the size of the borrower’s pocket 
book. It announces that an owner will be punished 
—not for his lack of care in picking out only 
careful, competent drivers, as you would naturally 
have expected, but that he may suffer if the borrower 
has no money. This is not punishing a man for negli- 
gence or bad intention, but is making him liable for 
another’s financial irresponsibility. Now, since in the 
very nature of things it is not to be imagined that 
merely because a person is financially irresponsible he 
will be any more likely to run into and injure others 
than will a person with a fat pocket book (the exact 
opposite is more likely to be the case, if we may be- 
lieve the newspaper reports of accidents), the whole 
argument seems to tend in a wrong direction, and its 
weight to be given to a secondary end. It is a view 
or policy directed toward securing to others their 
secondary or remedial right to get damages paid to 
them, and not toward safeguarding their primary 
right not to be injured in the first place, a far more 
important right. 

Again, why is it that an automobile owner more 
than other men should be required to anticipate that 
others will commit torts? Has he not the right that 
all others have to presume that those with whom he 
deals will obey the law and act with reason and discre- 
tion? If, on the other hand, the very nature of an 
automobile is such that certain or almost certain in- 
jury is bound to follow its use, then it must be just 
as dangerous and consequently just as reprehensible 
for the owner of one to loan it to his hired servant, 
or to one of his friends whose skill and care he has 
never tested as to lend it to one of his own family. 
But such is not the case. I may, with impunity, lend 
my car to my chauffeur when off duty and to my 
friend to be used for their own purposes, and I need 
not pay the slightest regard to the ability of either to 
drive well or to pay damages. In this transaction I am 
regarded as a mere bailor, and no master-servant rela- 
tion is thought of.** 

But it is said in some of the cases that lending my 





execution thereof, except the employer has exercised proper care in the 
selection and appointment of the person employed and in the supervision 
of the business, or when the damages could not have been avoided even 
by proper care and attention.” Japan, therefore, is against the master’s 
liability because of the master-servant relation merely. The master is 
liable only for his own negligence. In this respect, Japan follows the 
classic Roman Law The, law of India is the same: see Lee, Historical 
Jurisprudence. p. 153: he owner of cattle was not responsible for 
any damage done by his cattle while under the charge of a herdsman.’ 

34. Salmond, op. cit. p. 15. 

35. See m any cases cited in L. R. A. 1916 A, p. 957; 2 A. L. R. 
888; Savage v. Donovan (Wash. 1922) 204 Pac. 805; Cunningham v. 
Castle (1908) 111 N. Y. Supp. 1057, 127 App. Div. 580; Eline v. 
Western Md. R. R. (1918) 262 Pa. St. 33, 104 Atl. 857; Hartley v. 
Miller (supra, n. 12); 20 Colum. L. Rev. 213, 214, n. 9; 1 Towa . » 
208-4: Mogle v. A. W. Scott Co. (Minn. 1919) 174 N. W. 882; Hal- 
verson v. Blooser (1917) 101 Kan. 688, 168 Pac. 863 (owner's son 
driving for bailee); Campbell v. Arnold, supra, n. 2; Armstrong v. 
Sellers (1918) 60 So. 28. 
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car to my chauffeur for his own business or pleasure 
is not the same thing as lending it to my wife or child 
for the same end. Common-sense immediately asks, 
Why not? The only answer forthcoming is that the 
servant is not fulfilling the purpose the owner had in 
mind when he bought the car, while the wife or child 
is doing this. But the purpose the owner had in get- 
ting the car is wholly irrelevant, and offers in itself 
no basis for the master-servant relation. The dissent- 
ing opinion in Arkin v. Page says the situation is dif- 
ferent in the two cases because no obligation rests on 
the owner to furnish an automobile to persons outside 
his family. The implication is that there is such an 
obligation as regards his family. This is not true, and 
even if it were true it would be irrelevant, since the 
real question of the owner’s liability involves—not the 
owner’s duty, but the agency of the wife or child, as is 
pointed out in Birch v. Abercrombie. The fact seems 
to be that the two situations are, or at least may be, 
exactly the same. A passage in Salmond offers a good 
commentary on this very point: 

Permission distinguished from employment. On the 
same principle, a master is not responsible for the negli- 
gence of his servant while engaged in doing something 
which he is permitted to do for his own purposes, but not 
employed to do for his master. I am liable only for 
what I employ my servant to do for me,.not for what I 
allow him to do for himself. If I permit my servant for 
his own ends to drive my horse, I am not liable for his 
negligence in so doing. In this respect he is not my 
servant, but a mere bailee to whom I have lent my prop- 
erty; and there is no more reason why I should answer 
for his conduct in such a matter than why I should answer 
for that of my friends or my children to whom, without 
personal negligence on my own part, I lend or intrust 
property that may be made the instrument of mischief.” 

In thus distinguishing between outsiders and fam- 

ily-members to the disadvantage of the latter, the test 
of financial responsibility is not carried out consist- 
ently and, furthermore, the test in itself is unreason- 
able, irrelevant, and not a fitting basis upon which to 
erect a policy of the law.** Another bad result of the 
distinction is that it tends inevitably to make an owner 
more generous in lending his car to strangers than to 
his family, which is not a good result socially.** 

Finally, the court in the King case seeks to dis- 

tinguish between automobiles and other articles as a 
reason for applying to the former a different rule of 
law. On this point it has been well said: 

If it were assumed that a distinction should be made 
between automobiles and other vehicles and instrument- 
alities, it should be made by the Legislature, the law- 
making power, and not by the courts who merely declare 
the law as they find it. We, however, can conceive neither 
reason nor logic in attempting to make such a distinction. 

Will it not also be more conducive to justice and 
fair play to apply to the owners of automobiles in our 
courts of justice the same rules that are applied to the 
owners of all other instrumentalities, except such as con- 
stitute what are known as attractive nuisances and those 
which are inherently dangerous?” 


86. Salmond, op. cit. p. 104 (the last italics are mine): Wilson v 
Polk, supra n. 1; McFarlane v. Winters, supra, n. 1. See the late case 
of American Railway Express Co. v. Davis (Ark. 1922) 288 S. W. 50 
(Point 4), where a defective pistol had been intrusted to an employee by 
which another was injured. Held: Master was not liable, as the serv- 
ant was using the pistol for his own purposes. “If it can be said that 
a Pee is a thing inherently dangerous, the injury to Davis was not 
inflicted on account of the inherent danger, but because of the negligent 
act of a servant while using the pistol for his own private purposes. 
See Salmon, op. cit., p. 101. 

87. Holmes, The Common Law, p. 6; the same author’s Collected 
Legal Papers, p. 68; Baty, op. cit., Chap. VIII; Pollock, op. cit.. pp. 
118-9; Salmond, op. cit., p. 18: (Pecuniary compensation is not in itself 
the ultimate object or a sufficient justification of legal liability”; 19 
Harv. TL. Rev. 445. 

88. Parker v. Wilson. supra, n. 1: “In practice it would inter- 
dict the father’s generosity, and his reas« le care for the pleasure or 
even well-being of his children, by imposing an universal responsibility 
for their acts.” 

39. McFarlane v. Winters, supra, n. 1 It is of interest to note 
that the Michigan Supreme Court has held void a statute which imposed 
liability on an automobile owner in cases of this sort: Loehr v. Abell 
(1918) 174 Mich, 590, 140 N. W. 926 





The argument against decreeing liability in the 
kind of case we have been considering has nowhere 
been more powerfully, sanely, and yet briefly expressed 
than in the case of Watkins v. Clark,*° a few excerpts 
from which will form an appropriate conclusion to 
this paper: 

The purchase of the automobile by the defendant for 

the use of his family, including his daughter, operated as 
a gift to them of the right to use it. When using it to 
accomplish his purposes, whether business or pleasure, 
they represent him, but when they exercise their privilege 
and use it to accomplish their own distinct purposes, 
whether business or pleasure, they act for themselves, and 
are alone responsible for their negligent conduct. 

Mr. Justice Burch ends his opinion with a rec- 
ommendation which seems to the writer eminently 
sensible: 

The sooner the courts settle down and deal on the 
hasis of fact and actuality with a vehicle which has 
revolutionized the business and the pleasure of the civil- 
ized world, the better it will be, not only for society, but 
for the courts. 


40. Supra, n. 1 
American Endowment of Research 

“The National Research Council of the United 
States has published what it believes to be ap- 
proximately complete information as to the Ameri 
can funds available for scientific research, provided 
by endowments, and apart from any direct contribu 
tions from public sources. In the year 1920 the 
income from such endowments amounted to more 
than 22% million dollars, or, at the present rate of 
exchange, over five and a quarter million pounds. 
, We are unacquainted with any similar com- 
pilation relating to Great Britain. We enjoy the 
benefits of considerable endowments of higher edu- 
cation, which indirectly stimulate research, for 
many university professors and lecturers occupy 
such leisure as their professional duties afford with 
the pursuit of knowledge. But, although we can- 
not plead a culture as recent as that of the Middle 
West, or absence of concentrated wealth, as in the 
Southern States, the direct endowment of research 
is absolutely and relatively small in Great Britain. 
It is smallest of all with respect to the pursuit of 
pure scientific knowledge apart from immediate 
practical applications. Fortunately that aspect of 
science is restricted to the country of its origin 
neither by patents nor by the reticence of discov- 
erers who, indeed, are only too glad to proclaim 
their results. And thus the whole world gains a 
vicarious advantage from the generosity of Ameri- 
can citizens.”—London Times. 





Criminal Has Too Many Chances 

In an address at the annual meeting of the 
University of Minnesota. Law School and the Law 
Association in Minneapolis recently, President Sev 
erance of the American Bar Association, declared 
that “under modern practice and statutes the crim 
inal has been given too many chances, and delays 
have been too frequent. A speeding up process is 
the only thing that will save the situation.” Pres- 
ident Severance also decried what he characterized 
as too great a tendency to govern by commission 
and to foist on the people a grist of legislation. 
“Our fathers,” he continued, “had an idea that this 
nation should be governed as little as possible by 
legislation and that we should hold more to funda- 
mental government. In the last few years there 
has been too much of a tendency in the opposite 
direction.” 
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SOME CONTRIBUTIONS OF URBAN LIFE 
TO MODERN CIVILIZATION 


Centers of Rule, Culture and Progress in Ancient Times, Main Support of Stable Government 
and Protection to Person and Property in the Middle Ages, Providers of Manifold Con- 
veniences and Safeguards in Modern Times, the Municipality Still Affords the Best 
Opportunity for “Perfect and Self-Sufficing Life.’”’* 


By EUGENE 


McQUILLIN 


Of the St. Louis, Mo., Bar 


I'TH the concentration of population in cities 


W and tow! argely in all advanced coun 

tries, in the last and the present century, 
the urban centers occupy the first place in the civili- 
zation of the eartl The study of these centers, 
the occasions and impulses by which they came 
to attain their supremacy, whether commercial, in- 
intellectual 


dustrial, or political;: the dominating 
mental and moral characteristics of their popula- 
tions; their governments, arts and religions; and 


their scope, style and vigor of thought, is a study 
of the advancement of mankind. Urban life as it 
unfolds itself in the movements of man from the 
remotest time to our own day is undoubtedly of 
immense practical value in the examples it affords 
and the lessons it teaches... 

The crowding of peoples in cities and towns 
goes steadily on in this and all other civilized coun- 
tries. According to the 14th and last census more 
than one-half of our whole population of over 105,- 
000,000 make their homes in 2,787 places of 2,500 
inhabitants and upwards. At present more than 
54,000,000 of our population is urban as against 
51,000,000 rural—over 51 per cent urban and less 
than 48 percent rural. Hence, our land, as in Eng- 
land and other European countries, is becoming 
more and more a collection of cities and towns, and 
this has undoubtedly wrought a marked change in 
the character and political temperament of our peo- 
ple. The phenomenal growth of cities and towns 
in this country has given them a vast influence in 
our political and public social life and has created 
complex governmental problems especially applica- 
ble to them. 

We are working out problems relating to urban 
life which at present are receiving the attention 
of the educated intelligence of our people, namely, 
the problem of providing needs and conveniences, 
and especially appropriate sanitary regulations, in- 
cident to centers. These problems are 
rapidly increasing and pressing for just solution 
year by year. They require the best scientific 
treatment, enormous expenditures of money, edu- 
cation and training in 4ll phases of urban existence. 
They involve delicate questions relating to the 
proper adjustment of burdens, and above all they 
demand honest and efficient administration of the 
public affairs of the community in accordance with 
the latest experience and scientific discoveries and 
inventions, and the advanced ideas of justice which 
should be the dominating standards or ideals in 
this important work... 
vements of mankind the urban 


crowds 


In all the 
community has played the most important part. 
tis *s Sdrese r er he Of State Ba Association at the 
Mid-Winter Meeting at Akron, O., Jan. 27, 1922 


The municipal institutions have in a greater measure 
than any other factor controlled the destinies of 
the human race. It is and has ever been the motor 
power of civilization. Indeed, the whole story of 
man’s achievement is largely the story of a few 
cities. Among the trials and struggles, the tri- 
umphs and failures, the glory and degradation of 
those who trod the earth long ago the city stands 
out mountain-like in the landscape of history. The 
city is today and always has been the center of 
wealth; of political, industrial and commercial 
power; of poverty, squalor and human weakness; 
of education, virtue and morality; of ignorance, vice 
and crime. 

One of the lessons of history is thatthe chief 
advances in all lines of human activity and popular 
development has been through the growth and 
nurture of urban life. The leading city has ever 
been the type of human progress. Every great 
people have had their great metropolis. The city 
was the life blood of ancient civilization. In an- 
cient civilization city life was everywhere encour- 
aged and organized; urban communities were 
planted where there had been none before. Ancient 
rulers and statesmen vied with each other in found- 
ing cities. It has been said that under Alexander 
and his successors Hellenic, or partly Hellenic, 
communities sprang up on the soil of Asia as if 
by magic. In this manner Greek culture was rap- 
idly spread. The Romans followed the Greek ex- 
ample. The municipia became the efficient means 
of extending civilization throughout the Roman 
world. The Hellenization of Western Asia by the 
Macedonian powers, writers often mention, was the 
most potent tide of advancing civilization known to 
history until Roman policy, using the municipality 
as its instrument, penetrated and transformed the 
West. 

One characteristic of the ancient city was elab- 
orate provision for the enjoyment of life by the 
inhabitants, as by the establishment of baths, thea- 
tres, parks, circuses and various places and kinds 
of amusements. This feature, it should be noted 
here, is in part a function of the modern munici- 
pality, falling under the head of conveniences, or 
sometimes called luxuries—those things which pro- 
mote general civic pride—a spirit originating and 
fostered in the ancient cities and which has sur- 
vived through all the centuries. 

The ancient municipality in many important 
respects differed widely from the modern. One es- 
sential requirement was that the municipality 
should have its own governing body. During the 
existence of the Roman Empire the least of every 
duly constituted urban community was known as 
a state or “respublica,” and its burgesses composed 
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a “populus.” It was first of all a city-state or 
town commonwealth. The ancient city of Rome, 
as is familiar, expanded from a city (urbs) to a 
world (orbis) and appeared to the Roman as the 
predominant city in a vast congeries of municipali- 
ties bound together which ruled the world. 

In the growth of the urban community or city- 
state in the evolution of ancient society it per- 
formed many of the functions of the state which 
developed later. In fact, many of the older cities 
possessed all of the attributes of sovereign states. 
This independent status extends far back into re- 
mote antiquity. In this respect, it is clear, the 
ancient city-state is strongly contrasted with the 
modern city which, in the main, is a subordinate 
authority or political agent of a higher power which 
may at discretion impose its will not only on the 
cities and towns or municipal corporations within 
its territory, but upon all inhabitants and agencies 
of government therein at pleasure. In England and 
in this country, every municipality moves about 
more or less in state legislative chains, and in Con- 
tinental Europe urban life is directed by the central 
power. As often pointed out, herein lies the deep- 
est of all the differences which distinguish the ancient 
municipality from those of the present day, and 
consequently we have nothing in our modern so- 
cieties which corresponds with the closeness of the 
Graeco-Roman city. 

After the fall of Rome the system of gover- 
ment and law developed by Roman genius dis- 
appeared with the decadence of urban life. Con- 
temporaneously with this great collapse entire 
cities and towns were almost uninhabited or blotted 
out, many became camps of mercenary soldiers, and 
many remained desolate for centuries. As factors 
in government they had become insignificant. 
Physical prowess, contempt for industrious arts, 
savage license and the rapine of public robberies 
prevailed. Society had sunk for several centuries 
into a condition of utter depravity. It would be 
difficult to find anywhere more vice and less virtue. 
In the absence of the independence and vigor of 
municipal life, the several countries of Europe had 
only a degenerate race of men, without the slight- 
est conception of liberty and lost to all sense of 
moral responsibility. Deprived of the beneficial ef- 
fect of community association, there were no re- 
straints on human conduct, and as a consequence 
the safety of men depended on their own strength. 
Might was right. 

With the advent of feudalism came the forti- 
fied castles as the centers of life and movement. 
They had taken the place of the city and town 
which became subject to the dominion and often 
to the absolute will of the greater or lesser barons. 
The feudal nobles, the occupants of the castles, dif- 
fering little from robbers, completely dominated 
European society. The most revolting crimes, in- 
cluding judicial perjury, escaped human punish- 
ment. The mass of the people had no security, 
most of them were mere serfs and lived in a state 
of abject slavery. Thus when the town and city 
became subordinated to the barons and great landed 
proprietors during the dismal centuries of feudalism 
society was dislocated and in turmoil and human 
progress was hardly observable. It was not until 
the exorbitant powers and unrestrained rapacity of 
the feudal barons had been checked—when the cen- 


ters of population become potential factors in the 
movements of the pecple—that development in 
civilization and culture could be discerned. 

The institution of cities and towns, with char- 
ter privileges and endowed with a large measure 
of self-government, and the establishment by them 
of liberty and security and popular power is the 
most important event in the progress of society in 
the Middle Ages. The urban centers became so 
many little republics governed by known and equal 
laws. With the revival of the municipality as the 
directing force of society came regular and staple 
government and protection to person and property. 
The spirit of industry at once possessed the people; 
trade, commerce and the mechanic arts flourished ; 
population increased in number, health and vigor; 
learning, science and literature revived; polished 
manners were cultivated which diffused themselves 
imperceptibly through all classes; and thus the 
cities and towns, especially in Italy, Germany and 
England, were enabled to play, and did in fact play, 
a conspicuous part in the evolution of modern so- 
ciety. 

After the cities and towns obtained their char- 
ters and secured their independence European so- 
ciety took on a brighter hue. Progress was with- 
out halting. Thus in the llth century appeared 
the “morning twilight,” a brightness and hopeful- 
ness unknown for many generations; in the 12th, 
the “dawn” of a new day; and in the 13th, the “sun- 
light” of modern civilization. At this period the 
cities in the main were independent, commanding, 
powerful. Politically this period is the beginning 
of the fall of mediaeval empire, and economically 
it is the struggle of trade, manufacture and agri- 
culture against feudalism and everything incident 
thereto. Many writers contend that, on the whole, 
the 13th century is the most marvelous of all cen- 
turies in recorded time. It was a great century, 
it is true. It was the period of the building of 
cathedrals, of the unsurpassed intellectual creations 
of Dante, of the founding of the European univer- 
sities, of Magna Charta, the evolution of govern- 
ment, the early development of our system of equity 
jurisprudence, the period of achievement from 
which many great things resulted; the gathering 
of the intellectual forces which wrought the miracu- 
lous transformations of the Renaissance. While this 
revival and marvelous advancement were un- 
doubtedly due to many contributing causes, not the 
least was the urban life then vigorous throughout 
Europe. 

At the close of the 14th century European cities 
and towns in the main dominated all political, in- 
dustrial and public activities. Gradually they suf- 
fered a loss of prestige from the 15th to the 18th 
centuries, and finally fell under complete control 
of the state government. 

It is well to recall that it was the mediaeval 
towns and cities which preserved and transmitted 
the fruits of intellectual achievement of man before 
the fall of Rome; that they originated and fostered 
the revival of learning, established the European 
universities, and developed scholars and intellectual 
leaders, such as Peter Abelard, Albertus Magnus, 
St. Thomas Aquinas, Alexander of Hales and the 
Bishop of Lincoln. In the 12th century schools of 
Roman jurisprudence were established in cities in 
Italy and France, and thus our knowledge of the 
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statute formally announced this as the king’s will 
and command. ‘Thus the principle of law and jus- 
tice, if not always the practice, was early formed 
in the nation, and in every community thereof. 

After the Norman conquest the government of 
England was first centralized and unified, and after- 
wards, in some measure, decentralized and local- 
ized. In one respect at least the Norman idea of 
governmental centralization wrought a change in 
the relation of local and central authority. It led 
to a consideration of boroughs and municipal cor- 
porations as merely govermental areas or districts, 
without autonomous rights or private legal duties. 
But the attempt of the Normans to supplant the 
old Saxon freedom, the chief feature of which was 
home government, with the feudal system and their 
view of centralization proved a failure after cen- 
turies of conflict. The Norman was the conqueror 
in battle and vainly attempted to guide and curb 
the destinies of the Saxon race, but on that broader 
battlefield, in the conflict of the centuries where 
nature’s unerring law secures the survival of the 
fittest, there the victor’s wreath rests upon the brow 
of the Saxon. In all changes of policy, of dynasty, 
of peace and internal war, and even of conquest 
which that country has undergone since the days 
of Alfred, the Saxon principle of local self-govern- 
ment has never been abated or abandoned. 

Finally as to the English municipal system, it 
should be mentioned that in both form and spirit— 
but not in fundamentals—the English constitution 
during the last eighty-five or ninety years has 
greatly changed. In the first part of the 19th cen- 
tury a new conception of what government should 
be—its nature and its service to the people—pos- 
sessed the minds of many enlightened Englishmen. 
Then reconstruction of governmental institutions 
began in earnest and was promoted with enthusi- 
asm. Numerous changes, profound and compre- 
hensive, in structure and functions of national and 
local government followed one after another. The 
Reform Bill of 1832 sought to renovate county in- 
stitutions. It sought to emancipate the county in- 
habitants from the dominating political influence 
constantly exerted over them for centuries by the 
landed gentry. The Municipal Corporations Act of 
1835 sought to put the control of the administra- 
tion of boroughs, cities and towns in the hands of 
their inhabitants, and take it out of the control of 
the landed gentry and privileged classes. From 
1832 to 1888 the work was continued. During this 
period, to accomplish the end sought, in addition 
the right of suffrage was so extended that, with the 
essential changes in national and local government, 
it may be truly said Democracy has, in the main, 
gained the ascendancy. This ascendancy was due 
partly to the widespread prosperity and unsur- 
passed strength of England in manufacture and 
commerce achieved during the period of change, 
but more, it is certain, to the influence on the Eng- 
lish people of the earlier triumphs of Democracy 
in France and America. Vigorous Individualism, 
as we know, appeared in the 18th century. It has 
grown steadily with the advance of democratic in- 
stitutions. 

Such in brief, are the stones from which our 
municipal institutions were immediately hewn in 
the Colonial days, but the germs thereof, as already 
intimated—as were those of English institutions 
also—are derived mediately from the earliest com- 
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munity life. With the latter fact in mind we can 
readily see the continuity of development in human 
institutions, that the present and future are in- 
variably built up with fragments of the past, and 
we can appreciate the full force of the oft quoted 
words of the Bishop of Oxford that “the roots of 
the present lie deep in the past, and nothing in the 
past is dead to the man who will learn how the 
present comes to be what it is.” 

Urban life everywhere in the closing years of 
the last and the opening of this century has devel 
oped scientific regulations relating to public health 
(a subject that has broadened in late years), as 
sanitation, infectious and pestilential diseases, pre- 
venting and abating nuisances, providing sewerage 
and drainage, lighting, water supply, regulation of 
cemeteries and burial grounds, hospitals, tenement 
and lodging houses; the maintenance and caring of 
streets and public ways, as improving and lighting 
them and keeping them in safe condition for pas- 
sage and regulating traffic thereon; local improve- 
ments generally; city planning, public parks and 
recreation grounds. While the latter were known 
to the urban life of the ancients, and generously 
provided for, in matters of public health and sani- 
tation the inhabitants of neither the ancient cities 
nor towns, nor those of the mediaeval period had 
the slightest conception. The manifold conveni- 
ences and comforts in those respects, therefore, are 
the priceless benefits we enjoy today which were 
originated and developed by the modern munici- 
pality in this and other lands. Surely urban life 
affords the best opportunities to attain the highest 
intellectual standards. It gives constant contact of 
mind with mind, stimulates, develops and strength- 
ens the intellect, inculcates the spirit of emulation, 
and leads directly to the discovery and invention 
of those things which promote health, increase en- 
ergy, and gives to life its stern realities, and spir- 
itual value. 

Having shown in some measure wherein suc- 
ceeding generations are debtors to those who cre- 
ated and developed the urban life of the past, | 
think it well to speak a little of proper standards, 
or what some are pleased to term ideals, in public 
life, and then to point out our lasting debt to our 
ancient brethren in their efforts to bring within 
their grasp, by means of their peculiar political or- 
ganism, the city-state, the enjoyment in all its full- 
ness of what they called a “perfect and self-suf- 
ficing life.” In this work, I believe, the Greeks and 
Romans made their most valuable contribution to 
modern civilization. 

In the first place, in the adininistration of the 
functions of government, inquiry is invited as to 
what standards or ideals should be applied. At 
present many seem to realize how incomplete is 
real knowledge of the true principles of the proper 
regulation of society, and how insufficient in its 
concrete applications is the conception of rendering 
to each one his just due. With ease we can per- 
ceive the narrowness of the ideas of primitive so- 
cieties and the absence of controlling ideals. In 
the highly organized community or state the pos- 
sibilities of progress in all lines of human endeavor 
are at once seen, whereas in a crude form of asso 
ciation we see how art and literature, morality and 
material comfort halt or stumble. As intelligence 
increases ideas expand, and standards or ideals 
begin to appear. At the first they are limited to 











the individual, the family, the clan or tribe. When 
they expand sufficiently to comprehend the com- 
munity as a whole—its rights, duties and burdens— 
ideas and ideals may work out rules and regulations 
to enable the members of the organized society to 
act together, to proceed in order, in harmony, pro- 
mote justice (as it may be understood at the time) 
and advance the interests of the individuals and 
of the community as an entirety. And as the hu- 
man mind is trained and strengthened by study, 
observation and experience, ideas and ideals may 
set up better and higher standards and continue 
to be the instrumentalities by which the progress 
of the human race may be measured. Ideals fix 
the standards and point out the aims and goals 
sought to be reached, and with the progress of 
enlightenment these standards, aims and goals in 
like manner advance higher and higher. 

By proper standards or ideals, in social and 
public relations we may seek to establish justice 
or the rendition to every person his just due. It 
is safe to affirm that no society, ancient or modern, 
has ever attained the perfection of its aims or 
ideals. It is certain that political standards or 
ideals spring from the time and country of their 
origin, that is, they are born of human experience 
and fashioned to meet governmental problems. 
Ideals so set up are modified from time to time and 
are often discarded. Such is inevitable. Failure 
of realization is due to fallible human nature. The 
conception of approximate perfect political organi- 
zation and administration may fix certain standards 
of conduct on the part of those who work the pub- 
lic organism and the society of individuals for 
whose benefit it is worked. These standards em- 
brace mental and moral viewpoints, fitness, com- 
petency, and loyalty. Apart from criminality, envy 
and jealousy, inability to understand and general 
human weakness are factors ever present in the 
practical working of the organism. Although con 
scientiousness of a high type and an exalted form of 
justice may prevail, still the limitation of human 
mentality would keep perfection far away. Until 
humanity has traversed that long and weary road 
and reached the point where all are good and wise, 
government must continue to admonish “thou 
shalt” or “thou shalt not,” and “if thou doest” or 
“thou doest not,” take the penalty as sanctioned, 
and thus continue the confusion, dissatisfaction and 
dissensions that have ever characterized the prog- 
ress of human kind. 

Continual improvement of the human intellect 
in understanding, and sufficient development of 
moral fibre to apply high ideals, and their ac- 
ceptance by the members of the society for whose 
benefit they are utilized, are certain to make de- 
sirable progress. Such is an intellectual rather than 
a moral process, since the fundamentals of morality 
have been understood quite clearly by all civilized 
people of the remotest antiquity. It is the appli- 
cation of these basic moral virtues to the complex 
conditions of human society that produces con- 
fusion. 

In this intellectual process of improvement, if 
we would be truly practical and thus render real 
service to society, omnipresent human attributes 
must not be put out of view. In every ideal of 
value, therefore, certain facts as to human nature, 
the stage of mental development and human ex- 
perience, must be taken for granted. With changes 




















in society, moreover, it must not be forgotten that 
new aims, theorie | institutions are necessary. 
Political or governmental problems differ in each 
age and olten in eat decade. 


he causes produce the conditions in 
human government, of course, must be found in 
the individuals who compose it. It is equally.clear, 
moreover, that changes from decade to decade in 
the constitutions of societies are due to the changes 


in the human Chat an intimate relation has 


always existed between men’s ideas and their social 
state is demonstrated by the history of every people 
and nation. I1 there is an intimate relation 
between the id iman existence and of life and 
opinion as to lav iles or regulations and politi- 
cal institutions. 


The story of the human race presents numer- 
ous examples. The Greeks and Romans have left 
a rich patrimony to their descendants. Among 
them a city-state is an area in which the whole 
life and energy of the people—political, intellectual, 
religious—was { sed at one point and that point 
a city. By a state in our time we mean a country 


or territory wit 1 central government; or, as in 
our own country group of such territories, each 


with its government, bound together in a federal 
league. The Greek and Roman conception of a 


state was quite different. Each community or city 
state had a greater or less amount of territory at- 
tached to it While this territory was necessary 
as a means ol bsistence, it was not the heart 


h was centered in the city; 
ere adjunct. 
elieved that there 


and life of the s whic 
the territory 


The Greeks was something 








akin to divinity in the polis, and it was a potential 
personality which fitted it far beyond all other 
human associations to develop in man all of his 
latent powers there was in him. It is familiar 
that Plato imn lized the polts. He connected 
this political form with the “moral and intellectual 
perfectibility of man.” Aristotle, in his oft quoted 
language, said that the end of the city-state is 
“good life’—that hich “best realizes the best in- 
stincts in man’’—while in the early form of society 
it was “simple life.” The state is capable of mak- 
ing the citizens good and just men; they in a com- 
munity of well-being, in families and aggregations 
of families may enjoy “a perfect and self-sufficing 
life.” And so say many other Greek philosophers 
and writers who enjoyed in all its fullness the com- 
fort, leisure, liberty and culture of the city-state in 


its perfection rt 
own happy | 


y constantly contrasted their 


th the less favorable conditions 


of peoples and states around them whose political 
institutions were loose, badly organized, crude and 
undeveloped kely they saw the difference with 
a clearer vision than it is possible for others to 
see it. 

As with us relating to the impersonal power 
of the Law, the polis—the personality embodying 
all power—the Greek found influenced his life in 
two directions The one trying to shield him from 
evils which might attack him from without; the 
other seeking lirect his activities that he might 
not interfere with the rights of others, but at the 
same time allowing him such freedom as would 
enable him to develop fu and thus produce a 
strong, beautiful physical body, and a master in- 
tellect, so that |! ight engage his activities for the 
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advancement the polis. So believing, 


the Greek 
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practiced self-restraint, avoided impulsive and rash 
acts, and those springing alone from mere self-will, 
invoking at all trmes moderation and seeking to be 
entirely reasonable in his conduct. He thoroughly 
believed in the wisdom and goodness of those who 
directed and controlled the affairs and destinies of 
the polis. In his profound respect for, and complete 
allegiance to, the polis the Greek never wavered. 

All Athenians, to the limit of their capacities, 
freely contributed liberally to all public objects. 
Much of the privately accumulated wealth was em- 
ployed on education in all lines that every Athenian 
might be enabled to develop his physical and men 
tal powers to the utmost in order to be utilized 
without stint for the good and glory of the state. 
Therefore, in the age of Athens’ greatest fame no 
citizen ever entertained a loose or ill thought as 
to the law. Respect and even reverence for gov- 
ernmental authority was thoroughly implanted in 
the mind of every citizen. Public service was his 
chief concern. When pure democracy was in 
vogue, much of the time of each citizen, at varying 
periods, was employed in administration of public 
regulations. Each citizen kept his thoughts stead- 
ily on the healthy and stable progress of Athens. 
His interest in public life was always keen and 
constant. At all times he was closely identified 
with the community needs and the best way of 
satisfying them. Indeed, he was in his own firm 
conviction an indispensable part of the Law itself. 
In his mental vision he beheld the rare genius, the 
marvelous intellectual gifts, the ripe experience, the 
conscientious and unselfish efforts of the whole citi- 
zenship of the community embodied in the magnifi- 
cent and powerful personality—the Polis—working 
harmoniously, effectively, and continuously for the 
good Of a@0.<, 

The public social aspects of American life pre- 
sent a vast subject. Much diversity appears. Some 
time must elapse before complete assimilation (if 
ever), is to be accomplished. Our civilization and 
life as it flourishes in the nation, state and com- 
munity has developed communal social conditions 
of a public character, which, though not precisely 
the same in all places, furnish many common 
features, due to the influence of our political in- 
heritance of freedom, the independent spirit of our 
people and the working of our liberal institutions. 
I think it safe to affirm that the structure, functions 
and practical administration of national, state and 
local governmental organs have most to do with the 
purely public social activities of our people. Among 
the communities on the Atlantic seaboard, in the 
center, in the south, in the west, middle west, in 
the mountain regioris, and those on the Pacific 
slope, there are many minor differences and also 
many striking resemblances, but in the main all 
are substantially the same. We find in all the love 
of freedom and the faith in freedom, which sown 
long ago in the human breast by the Saxon in 
early England, came to full flower in the days of 
Milton and Hampden, and passing across the sea, 
established here civil and religious liberty on foun- 
dations never thereafter to be shaken. We find that 
the citizens of all sections and communities revere 
the moral law, express similar thoughts, hold to like, 
beliefs and ideals, and possess the same essential 
virtues by which our nation lives. 

The great centers, due partly to the diversity 
of their population in origin, education and the 
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institutions under which they previously lived, 
partly to conceptions of life, desires and ambitions, 
differ in many respects from the lesser communi- 
ties and rural districts. All have their centers, 
such as they are, of business, social and civic life. 
In the great urban communities it is in the public 
hall, coliseum, odéon, theatre, hotel, club, and other 
places of instruction and amusement, including 
during favorable seasons parks, squares and other 
outdoor places. In the smaller communities and in 
the rural sections the inhabitants more frequently 
gather at the church, the school house; and in vil- 
lages and hamlets at the post office and store, or 
on or near a dry goods box. At these gatherings, 
whether of two’s or three’s or more, whether great 
or small, every phase of our public social, business 
and political relations is discussed, at least with 
force and vigor, if not always with knowledge, 
erudition and wisdom. With wonderful facility 
profound opinions are expressed and momentous 
problems solved with ease. 

On account of these constant associations it 
may be said that our public social life exhibits an 
activity and spirit peculiarly its own. Patriotism 
may thus be fostered. Nor is it concentrated in 
small areas. Unlike the ancients, our first pride 
is not the spot to which we belong. Our city or 
community is not always the object of our strong- 
est affection. Rather our loyalty extends to the 
nation. While devotion to community and state 
is always strong among our people, on the whole, 
it should be said that our greatest pride extends 
to the achievements of our national organization ; 
and today, to our ideas and ideals as the leading 
world Power. 

As a people we may establish a perfect system 
of laws and ideal local and municipal organizations. 
But we will greatly err if we pin our faith to and 
stop at mere mechanism. Some wise man said 
long ago that it is not by the wax or parchment 
of lawyers that the independence of man can be 
preserved. Such things are mere externals; they 
set off liberty to advantage; they are its dress and 
paraphernalia; its holiday suit in time of peace and 
quiet. Assuredly progress must precede from the 
spirit and activity of the people who work the gov- 
ernmental organism they set up. It is self-evident, 
therefore, that law has no independent existence. 
Its strength, vigor and justice depend alone upon 
the strength, vigor and justice of those who ad- 
minister it, in community, state and nation. Its 
value is never due to its own merit, but always to 
the sense of justice, concepts, prowess and ideals 
of those to whose hands it is committed to be en- 
forced. No law can do more than express the de- 
sires and aspirations of the people who give it form. 
Its spirit, its potentiality, its value as an active 
force can only operate by and through the human 
agencies set up by society. These agencies come 
into closer touch with the lawyer than any other 
class of our citizens. The lawyer is more con- 
versant than any other class with governmental 
and legal powers and restrictions. He knows best 
the nature of our institutions and the purpose and 
spirit of our laws. His commanding position and 
his oath as an officer of the court constitute him 
a trustee. His obligation relating to the promul- 
gation of just and wise regulations, and their fair 
and impartial application in the every day opera- 





tions of the governmental machinery, is greater, 
more binding, more sacred than the obligation of 
any other citizen. As such trustee, fidelity to the 
trust committed to his care should be his first con- 
sideration. This principle should dominate the true 
lawyer in every department of his reason, activity, 
responsibility or experience. 

Look about you, and let each put the question 
to himself. Have I been faithful to the sacred 
trust? There was a time when the lawyers were 
the leaders of men. They were the moving spirits 
in Colonial days, in the American Revolution, in 
framing our organic chart, and in directing the 
course of this republic to the path of order, liberty 
and justice. 

Due to the revolution wrought by the late war, 
the leadership in world affairs of North America 
has become a fact; European predominance has 
passed, not to return. At present our country is 
the World Power, the world’s greatest creditor. In 
the management of our nation, therefore, we are 
called upon to solve many new problems and to 
face new duties dependent upon unfamiliar condi- 
tions; and this work will involve to a considerable 
extent some modification of our state and municipal 
institutions. To solve these fresh problems and 
face these new duties will require education and 
leadership of opinion. Now is the time when the 
energy, experience accumulated knowledge and ripe 
judgment of the lawyers will be required. It may 
be that the coming years will be years of origins, 
when strange and potential forces will begin to stir 
and upheave the surface of society to higher levels 
and broader outlooks. The development, let us 
hope, will be an intellectual development, a devel- 
opment not engendered by or surcharged with emo- 
tional morality, or a passion to cut and fit strait- 
jackets for the individual, but a natural develop- 
ment, directed by reflective and courageous minds 
in accordance with the reasonable thought and 
sensible deeds of the wise and good of all time. 
Now is the hour, let me repeat, when we should 
drink deeply at the fountain of patriotism and of 
wisdom. 





Some Recommendations Considered 


“Many excellent recommendations have been 
attributed to the Committee on Law Enforcement; 
for example, increased penalties for crimes com- 
mitted by persons armed with a ‘gun’ and by per- 
sons who use automobiles to ¢ommit crimes. Ex- 
cellent but perhaps rather platonic. You have got 
to catch your man and then to convict him; and 
new penalties or the making of new offenses won't 
give us abler detectives or new sets of jurymen. A 
change in the manner of selecting and empaneling 
juries is understood to be one of the recommenda- 
tions of the committee. In capital cases at least, 
in most parts of the country, there seems to be 
a large proportion of sentimental or imbecile jury- 
men. Chief Magistrate McAdoo said that, of fifteen 
murders in London this year, but two were left un- 
solved by the police. Of thirteen murder trials but 
one ended in an acquittal. The English are not 
only less criminal than the Americans, but are much 
more bent on punishing and much more successful in 
punishing crime. This fact, so agreeable to our 
‘national pride,’ can’t be rubbed too often into the 
national consciousness.”—New York Times. 
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It will be the purpose of this Department to greater experience. The notes in the department 
bring to the attention of the bar the interesting will be simply a statement of the law as it appears 
changes in the fields of law which are being made in the statutes, with little or no attempt at its 
by the legislatures. No person can be more alive interpretation through a discussion of the cases. 
to the possibilities of error, especially errors of It is hoped that members of the bar will co- 
omission, than the editors of the Department. operate in calling the attention of the editors to 
The work of collecting the statutes for the past omissions and mistakes and in supplying them 
year has been performed under great dificulty, with important new statutes in their states. Only 
but it is hoped that it will be more successful with by such co-operation can the department succeed. 














Auto Vehicle I egislation or both for a first, not over 10 years for a second, or 


15 for any subsequent offense. The Idaho Legislature 
(114) decided that taking a “vehicle” without permis- 
sion is only a misdemeanor. Wyoming (6°) makes 
fields are criminal law and taxation. The speed with only the operator, but any person knowingly riding 
which persons can be transported in an automobile ren- 7 @ motor vehicle so operated, guilty of a felony. 
ders it a valuable accessory to crime and the machine Furthermore, New Jersey (186) tries the pro- 


N two fields of the law the increasing use of the auto 


vehicle has led to interesting legislation. These two 


itself in the hands of a reckless or careless driver is a tective effect of severe punishment by establishing a 
potential instrument of injury to persons or property. fine of not over $5,000 and solitary confinement of not 
But the very qualities which make an automobile a Over ten years for the theft of a motor vehicle or for 
valuable accessory to crime make it also an easy prey being an accessory thereto, or receiving or purchasing 
to thieves, and the legislators have been busy in de- 4 stolen motor vehicle. ra 

vising ways to discourage their activities. The law makers in West Virginia (112) even rec- 


The blessing of good roads which has been so ognize the ease with which articles can be stolen from 


largely wrought by the automobile has brought with @ motor vehicle by punishing the theft from an auto- 
it the curse of increased taxes for their upkeep and mobile of an object valued at under $20 by fine of from 
various means have been devised for apportioning a $100 to $500 and prison for 60 days to six months. 
share of this burden fairly upon automobile owners. Over $20, from $500 to $5,000, prison 1 to 5 years. 
The ease with which a motor vehicle can be used Another device borrowed from the use of brands 


ne of robbery is emphasized by to identify another article of property also capable of 
le self-locomotion, cattle and horses on open range, has 
banditry two or more persons who aid one another in been adopted in several states. Indiana (265), Wyo- 
committing a felony and who have an automobile, ming (69), and Delaware (8) depend on the manu- 
motorcycle, aeroplane or other self-moving appliance facturers’ numbers on a motor vehicle or its engine, 
by which they escape or attempt or intend to escape, 4S 4 means of tracing stolen cars and so punish the 
and punishes them by ten to twenty-five years’ im- defacing or changing of any of these numbers. They 
prisonment. Missouri (p. 280) punishes a person who also provide that where a vehicle has no such number, 


to perpetrate the cri 
Indiana (32*) which makes guilty of automobile 


I . . . . . 
“motor vehicle,” to assist in or escape from a__ the officer licensing it must assign to it a number to be 


uses a I . . 
legree, as guilty of a robbery in the punched on the engine. Again to prevent theft Dela- 


obbery in any « 
first pM The voice of the farmer is heard in Con- ware (8) requires that before granting a license for 
necticut (189) which punishes severely any person who an auto vehicle the licensing officer must give to the 
uses or permits to be used “any vehicle” in the larceny Owner an official certificate of title which is issued after 
of agricultural products or in receiving or concealing sing reasonable diligence to ascertain his right. This 
any stolen agricultural products, and New Jersey (80) certificate must be assigned to the new owner in case 
which requires a report to the Commissioner of Motor of a sale. Not to do so 18 a misdemeanor. Indiana 
Vehicles of the conviction for the theft of produce (265) also makes it a misdemeanor to drive a car with- 
from a farm in the state of a person licensed to drive out one of these certificates. In Delaware the fees paid 
a motor vehicle “in this state or in any other state.” for the certificates are appropriated for prosecution of 
automobile thefts. Kansas (69) makes it unlawful to 
buy a motor vehicle from any person except a regular 
for a motorist, after injuring a person, not to aid him dealer, unless the seller is identified by two persons and 
and to report the injury to the nearest police officer, 4 bill of sale is produced signed by the persons identi- 
as do New Jersey (208), Washington (96), West Vir- fying him. The bill of sale must be reported without 
ginia (112), and Wyoming (69) in their compre- delay to the police authority of the nearest city. West 
hensive motor vehicle acts Virginia (112) requires the purchaser to require the 
Tennessee (17) and West Virginia (112) make it seller to show his title. Tennessee (15) compels deal- 

a felony for a person to use an automobile or auto fs in second-hand automobile tires or accessories to 
truck belonging to another without the owner’s con- Make daily reports to police headquarters of all such 
sent, even though he intends to use it temporarily and articles purchased, including full description, numbers, 
afterwards abandon it or return it. New Jersey (208) etc., and the name and address of the person from 
punishes such use by a fine of not over $1,000 or 1 year whom purchased and forbids sales within three days 
; of purchase. Idaho (254) provides for the tracing of 


‘. ont ae aa in the text are citations to the chapter numbers stolen cars by requiring the sheriff of each county to 


To compel compliance with a reasonable require- 
ment of ordinary charity, lowa (154) makes it a felony 
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keep a public record of ail stolen cars, copies to be 
filed with the State Commissioner of Law Enforce- 
ment, who thus has a state-wide record. 

The tax on motor vehicles is based on the prin- 
ciple of making them pay for the use of the roads. 
Now these vehicles wear the roads in proportion to 
their weight, their speed, and the number of miles they 
are operated. Consequently, there has developed a sys- 
tem of taxing trucks on their loaded weight, passenger 
cars on horsepower, which is assumed to be a fair 
measure of speed, and the new cent a gallon gasoline 
tax touches all these points as the amount of gasoline 
used depends on the number of miles driven, which 
varies for each gallon roughly with the horsepower or 
weight of the car or truck. New Jersey (208) and 
Wyoming (69) are instances of the load and horse- 
power tax. Washington (96), Oregon (371), West 
Virginia (112). Nevada (220) definitely declares 
motor trucks and busses harmful to the roads and levies 
a tax for road purposes upon them, when run on regu- 
lar routes, based on the weight of the loaded vehicle. 
The New Jersey fee for loaded weight is levied on all 
kinds of commercial vehicles, while in Wyoming it is 
put upon “trucks.” Washington (96) distinguishes 
in its tax between auto vehicles for public and private 
use. 

The gasoline sales tax of one cent a gallon is 
spreading rapidly. It is a license tax on dealers in 
New Mexico (175), Montana (156), Washington 
(173), Arizona (116), Georgia (173), while in Penn- 
sylvania (368), South Dakota (292), Arkansas (606) 
the tax is imposed on the purchaser, but is collected 
by the dealer. In the last analysis it is easy to see who 
pays the bill in either case. Gasoline on which a tax 
has been paid by the wholesaler or producer is free in 
the hands of the retailer, so the tax is only paid in states 
where it is a license fee on the dealer by the first seller. 
Arkansas and South Dakota limit the tax to motor 
fuel used in traveling over the highways of the state, 
thus excepting stationary and marine engines and farm 
tractors. Kerosene, sacred to lamps and farm tractors, 
is exempt in South Dakota, Georgia and Washington. 

The familiar spectre of state business taxes, the 
commerce clause of the Federal Constitution, early 
appeared to the gasoline tax. In Askren v. The Con- 
tinental Oil Co., 252 U. S. 444, the first New Mexico 
law was held invalid so far as it applied to sales in in- 
terstate commerce, and various devices have been since 
used to keep the tax within the limit. Washington put 
it straight up to the courts. Nothing in the act shall 
compel the doing of an act or payment of a tax “which 
would constitute an unlawful burden on the sale or 
distribution of the fuel in violation of the constitution 
or laws of the United States.” Sales in the original 
package are free in Montana, New Mexico, and 
Georgia, and so are sales for export in Montana, New 
Mexico, Arizona, and Washington. Arkansas, North 
Dakota, and Pennsylvania, who tax only ultimate con- 
sumers or “purchasers not for resale,” as Pennsylvania 
puts it, run up no lightning rod against the threatening 
storm of the commerce clause. 

The custom of appropriating the products of auto- 
mobile taxes to the road fund is contrary to the prin- 
ciple of legislative responsibility for the budget as it 
amounts to a permanent appropriation of the income 
from a certain class of taxes to a specified purpose. 
On the other hand, it is undoubtedly easier to persuade 
automobile owners to pay these taxes if they realize 
that they are getting a definite return in service from 


them. The tax is not always appropriated for highway 
purposes as, for example, the Montana gasoline tax is 
devoted, one-third to the school fund and two-thirds 
to the general fund. 

Automobile legislation indicates the importance of 
close administrative relations between the states. Dis 
cipline over motorists through suspension and revoca- 
tion of license is only possible through the state which 
has licensed them. It should be, however, exercised 
not only in respect to acts occurring in the state, but 
also to acts occurring outside of the state. The action 
of the licensing authority is not so much to be regarded 
as punishment for a crime, a local matter, as it is a 
precaution to prevent injury to persons and property 
through recklessness. Information, therefore, from 
officials of another state indicating unworthiness in any 
license should be given consideration. 

THoMAS I. PARKINSON AND J. P. CHAMBERLAIN 


Get the Lawyer Criminal 
(From the Chicago Tribune) 

There are two principal factors in the operation of crime 
One is the criminal himself; the other is the lawyer criminal 
The object of the lawyer criminal is not to defend the ac- 
cused. It is to free the guilty. It is to defeat justice and 
prevent punishment. 

The criminal operates in expectation of the success of 
the lawyer criminal. The latter resorts to the abuse of prac- 
tices which the law permits and also to intimidation of wit 
nesses, purchasing of silence, subornation of pe walled and 
bribing of juries. The criminal escapes. The lawyer criminal 
continues to practice law. 

The extent of his practice depends upon his success in 
defeating law and freeing the guilty. If he were not able to 
protect the criminals he would not have them as clients. He 
prospers to the extent that he hurts the community. 

The privilege of practicing law in this state is accorded 
by the Supreme court. It is a privilege and not a right 
Character is one of the qualifications. It is not only required 
that a person have the training for the practice of law and 
prove it in examinations, but he must have the character fit- 
ting him to be, as he becomes when admitted to the bar, an 
officer of the court. 

The Supreme court can disbar a lawyer whose acts prove 
his moral turpitude, his unfitness to be an officer of the court 
and to appear before its bar. Cases for disbarment are 
brought before the Supreme court by the bar association. It 
scrutinizes the conduct of lawyers, examines into cases where 
misconduct is alleged, and reports cases which in its opinion 
demand withdrawal of the privilege of practicing law. 

The lawyer criminals of Cook county are well known and 
widely known. They are seldom proceeded against because, 
although their characters are notorious, proof of specific acts 
is not obtained. They have protected themselves from indict- 
ment and the bar association has permitted them to continue 
undisturbed, freeing the guilty and preying on society. 

This is injurious. Law crime is the incubator of crime. 
Immunity from the consequences of crime produces criminals, 
and the lawyer criminal by lawless methods provides the 
immunity. Thus we have a circle of crime running through 
the courts and out to freedom and to continued and stimulated 
criminal acts, Until this has been broken down attacks upon 
the criminal system will be in part at least aborted. 

The bar association can break it down. It can do so by 
abandoning the idea that a lawyer must be proved a criminal 
before the privilege of practicing law can be taken away from 
him. It can proceed upon the knowledge that many lawyers in 
Chicago are unfit to practice because of their character and 
methods. It can bring a blanket charge against these men 
and lay the case before the Supreme court. 

The Supreme court, we believe, will not demand evidence 
which would be necessary to put the lawyer criminals in the 
penitentiary, where they belong. Their liberty is not at issue. 
If it were, sustained evidence would be necessary. Here the 
court would only be guarding zealously the privilege which it 
extends and would be protecting the practice of law from the 
operations of men whose character and acts proclaim them 
unfit to be officers of the court. 

When that is done the criminal system will be hit and 
lawyers will defend the accused, not attack justice with 
force as vicious as that of their clients. 
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JUDICIAL STATESMEN 





Important Part Played by Decisions in Development of Law and Necessity for Training in 
Socio-Economic Science to Fit Lawyers as Safe Guides for Our Social Future 





By JoHN BarRKER WAITE 
Professor of Law, University of Michigan 


NOWLEDGE of the Common Law “doth no 
K way conduce to the making of a statesman. 

It is a confined and topicall kind of Learning 
calculated only for the Meridian of Westminister- 
Hall, and reacheth no further than Dover. Trans- 
plant a Common Lawyer to Calice, and his head is 
no more usefull there than a Sun-dyal in a grave.” 
So an anonymous individual placarded England, 
some three hundred years ago, in protest against 
the election of lawyers to Parliament.’ 

It is unquestionably true, today, that knowl- 
edge of the common law—in its customary con- 
notation of precedent—does not in and of itself 
make a statesman. It contributes thereto, but it 
does not accomplish the end. Statesmen are pilots 
of the ship; they are the lookers-ahead, conceptors 
of what ought to be. They shift the course to 
avoid an evil or attain a good. They change old 
laws and make new laws when the welfare of their 
people so requires. They must know conditions as 
they are; they must determine whether to retain 
them or to change them. They direct the future 
from a knowledge of the present and the past. 

Sut the essence of the common law has been 
a doctrine of theoretical immutability. “Common 
Lawyers” are not ordinarily supposed to direct the 
course of events, but merely to predict its direction 
from the route marks of the past. Theoretically, 
at least, they determine the continued course of the 
ship from observation of its wake. Their prevail- 
ing philosophy is that of semper idem. It is “an 
established rule to abide by former precedents,... 
because the law in that case being solemnly declared 
and determined, what before was uncertain and per- 
haps indifferent, is now become a permanent rule, 
which it is not in the breast of any judge to alter 
or vary from...” 

Hence to learn the formal common law is not 
necessarily to learn the needs of social conditions 
and the science of change, even though its various 
rules were originally the effect of social needs. 
Rather, it was, in the exaggerated though pictur- 
esque charge of North Carolina’s chief justice, “to 
invoke the spirits of long departed fools;” to travel 
in search of a rule from Coke to Croke, and from 
there to the Dome Books; to go from Jgnotum or 
Ignotius in the inverse ratio of philosophy and rea- 
son only to reach eventually some barren source of 
pedantry and quibble.’ 

Knowledge of the common law, therefore, re- 


quired learning in the black-letter Latin and the 

1. John Cooke, “Vindication of the Professors and Profession of 
the Law.” (1646.) He so complained that “Lawyers, being a bold 
and talkative kind of men. will intrude themselves into the Chairs in 


all Committees, where (being accustomed to take fees) they will under- 
hand protect delinquents, and their conceiled estates with tricks and 
devices.” 

2. Blackstone, Commentaries, I, 69 


8. Clark, “Some Myths of the Law,” 18 Mich. L. Rev. 26. 


Norman-French in which long dead decisions had 
been written. Imagine, for instance, an unlettered 
student searching for the common law in such 
phraseology as this:—“Richardson, C. S. de C. B. 
at assizes at Salisbury in Summer 1631, fuit assault 
per Prisoner la condemne pur Felony ;—que puis 
son condemnation ject un Brickbat a le dit Justice, 
que narrowly mist. Et pur ceo immediately fuit 
Indictment drawn pur Noy envers le Prisoner, et 
son dexter manus ampute et fixe al Gibbet, sur que 
luy mesme immediatement hange in presence de 
Court.””* 

The common law has required learning also in 
Anglo-Saxon and in German, that principles might 
be carried to remote sources and compared with 
others. Above all, of course, it required knowledge 
in general of what preceding judges had decided 
and had said. It required also a certain forensic 
ability, skill in dialectics, and ingenuity, as Bacon 
says, “to beat over matters, and to call up one 
thing to prove and illustrate another.” 

But formal knowledge of the common law, as 
a law of precedent, did not require, nor in a very 
prevalent philosophy does it now necessitate, any 
knowledge of that science of actual conditions in- 
cluded in so-called economics, sociology, criminol- 
ogy and the like. For that reason, the learning 
which went with mere knowledge of the common 
law was too topical in itself to accomplish the mak- 
ing of a statesman and it still is so. 

This is equally true of course of knowledge of 
medicine or of automobile repairing or of any other 
“confined and topicall” kind of learning. No such 
technical education is in and of itself sufficient to 
the needs of real statesmanship. But doctors and 
boiler-makers and other men of a topical learning 
do not ordinarily undertake the work of statesmen. 
They may on occasion be elected to fill such a po- 
sition, but they do not assume the function as an 
integral part of their profession. In theory, law- 
yers have been in the same category. They were 
not supposed to be statesmen, except by special 
appointment. Therefore, the allegation that they 
were not educated as statesmen, while true enough, 
was after all not particular condemnation. Even 
today lawyers are theoretically not statesmen be- 
cause of their profession, and they are not neces- 
sarily educated as statesmen. 

But in fact lawyers do assume the duties of 
statesmen as a function of their profession. Un- 
consciously, perhaps, and unpretentiously always, 
lawyers are constantly remoulding the old rules of 
law and making new. rules to meet the changing 
needs of social and economic conditions. They, the 
~~ 6. Parenthetically, it may be said that le dit justice possessed a 
sense of humor despite his tolerance of the language of the law. He 
ducked the brick-bat, but it took off his hat. He is said to have r 


thereupon, “You see now, if I had been an upright judge, I had been 
slain.” Campbell’s “Lives of the Chief Justices,” II, 20. 
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lawyers of today—because they are the motivating 
force behind the judges and of them are the judges 
—are in fact and indisputably legislators. 

If one doubts this fact, let him look at the 
decision in Parks v. Pie Co.,> wherein the court im- 
posed on manufacturers of food an arbitrary re- 
sponsibility for its wholesomeness, regardless of 
fault. The defendant company was a manufacturer 
of pies. The plaintiff had purchased a pie, not from 
the company itself, but from a grocer who sold it 
in the course of business. The plaintiff was in- 
jured by some toxin in the pie. He sued the pack- 
ing company, in tort, for damages. If he had shown 
any negligence on the company’s part, the case 
would have been simple and clearly within the long 
established rules of precedent.® But there was no 
showing of any negligence whatever on the part of 
the defendant. On the contrary there was undis- 
puted evidence of great care on its part. On these 
facts there was no judicial custom of precedent 
which made the manufacturer liable. Nevertheless, 
for the sake of what it considered to be public pol- 
icy, the court held the defendant to be liable, say- 
ing, “Practically, he must know it is fit or take the 
consequences if it proves destructive.” 

A very similar illustration is the decision in 
Chysky v. Drake Bros. Co.* Here the plaintiff had 
been injured by biting on a nail embedded in a 
piece of cake manufactured by the defendant. She 
had not bought the cake from the defendant, but 
from an independent dealer who had himself pur- 
chased outright from the defendant. There was, 
therefore, no contractual relation between the par- 
ties. The court held the manufacturer liable, on 
the theory that he had “warranted” to whomsoever 
should eat the cake that it was wholesome. Now 
a “warranty” is generally considered to be a con- 
tract.” In this view of it there could not possibly 
have been a warranty by the defendant to the plain- 
tiff because there was no contract relation between 
them. There is, however, a line of decisions which, 
treat a warranty as a statement of fact on which, 
if false, an action for deceit will lie.*° In this sense 
there might have been an implied warranty by the 
manufacturer. But whichever theory is followed, 
the courts have fairly consistently held that a war- 
ranty is personal to the buyer and cannot be taken 
advantage of by a sub-purchaser."* The fact is 
obvious, therefore, that in holding the manufacturer 
liable, even though they used a well recognized 
phraseology, the court in reality departed from 
precedent and imposed on the manufacturer such 

5. 98 Kan. 884; L. R. A. 1915 C 179 

6. As to the right of a remote buyer to sue the manufacturer for 
negligence, see 15 Mich. L. Rev. 672; 18 id. 436, 711. 

7. Compare this with Mr. Justice McKenna’s, “It seems to me to 
be of the very foundation of right—of the essence of liberty as it is of 
morals—to be free from liability if one is free from fault.” Arizona 
Copper Co. v. Hammer, 89 Sup. Ct. Rep. 558. This was the basis of 
the Gothen in Ives V. So. Buffalo Ry. Co., 201 N. Y. 271. 

182 N. Y. S. 459. 

:. “A warranty, therefore, being a contract. requires. like all other 
contracts, a consideration to support it.” Benjamin on Sales, 7th ed., 
p. 668. Welshausen v. Parker Co., 83 Conn. 281. “without a contract 
there can be no warranty.” Jackson v. Watson & Sons [1909], 2 K. B. 
198. 

10. Ames, History of Assumpsit, 2 Harv. L. Rev. 8. Johnson 
v. McDaniel. 15 Ark. 109; Ives v. Carter, 24 Conn. 892; Carter v. 
Glass. 44 Mich, 154. 

11. Nelson v. Armour Packing Co., 76 Ark. 352; Tomlinson v. 
Armour Packing Co., 75 N L. 748; Roberts v. Anheuser Busch Assn., 
211 Mass. 449; Prater v. Campbell. 110 Ky. 23; Crigger v. Coca Cola 
Co., 182 Tenn., 545; Smith v. Williams, 117 Ga 782; Gearing v. 
Berkson, 223 Mass. 257. 

Contra, a recent tendency in line with the Chysky case, Mazetti v. 


Armour & Co., 75 Wash. 622; Ward v. Morehead City Sea Food Co., 
171 N. C. 88; Catani v. Swift & Co., 251 Pa. 52. 













a responsibility as they believed public policy to 
require. 

Thus the courts have impaled the manufac- 
turer upon two new points as it were. One is a 
novel proposition of liability without fault, the 
other an epithetical recasting of the old doctrine 
of warranty. The old rules are changed. Now, 
the manufacturer escapes the pragmatic proposition 
that he is liable as “insurer” of his products, he is 
still held on the proposition that his is a peculiar 
“warranty” which runs not only to his promises, 
but to all the world as well.” 

Further illustration is found in the answers to 
the question whether manufacturers can legally 
control the price at which their goods shall be re- 
sold by dealers. Recently the Supreme Court flatly 
reversed its previous rulings in this regard and held 
that such control was not legal. They upset their 
earlier rule because their conception of public policy 
so required. The supreme court of New Jersey, 
however, even after this action of the United States 
Supreme Court, took a different view of what public 
policy required and declared such control to be 
legal.'8 

In People v. Williams, ** for other example, 
the court held a certain statute to be unconstitu- 
tional and void. Later on the court gained some 
knowledge of actual conditions and an insight into 
public needs, and in People v. Schweinler Press’® 
it used this knowledge as a cause for reversing its 
sarlier decision and held a similar statute to be 
valid. 

Recently, a district court’® declared a federal 
tax, destructive of goods produced by child labor, 
to be unconstitutional, although in McCray v. 
United States’? a similar tax destructive of colored 
oleomargarine was upheld. To some extent, though 
indirectly, the later decision is predicated upon so- 
ciological conditions. 

The decisions for which Chief Justice Marshall 
is so justly lauded were not decisions pointed out 
to him by precedent. They were judgments of 
policy. Had a man of different experience and 
other ideals been chief justice—a Jeffersonian, for 
instance, believing in states’ rights and popular con- 
trol—the subsequent history of this nation might 
have been utterly different. But it was not Mar- 
shall the “common lawyer,” deeply versed in prece- 
dent and trained in law, who thus directed the 
course of the nation. It was Marshall the states- 
man, reacting to his own personal experience with 
the incompetency of state governments and the 
injustice of popular opinion. 

Examples of this sort of judicial legislation 
may be multiplied indefinitely if one so desires. 

Many more changes in law, that is to say in 
judicial custom, are made by judges, actually, but 
under cover of mouth honor to the old rule. Hack- 
er’s Appeal is a good illustration although not pre- 
cisely an example.* The legal question was 
whether or not a certain power had been properly 





12. As to the development of the implied warranty of Wholesomner, 
which is itself a judicial creation to meet social needs, see 18 Mich. 
Rev. 816. 

18. See 19 Mich. L. Rev. 265. 

14. 189 N. Y. 181. 

15. 214 N. Y. 895 

16. George v. Bailey 274 Fed. 639. The opinion ignores the 
McCray case and rests the decision on Hammer v. Dogenhart, 247 U. S&. 
251, which was obviously a pragmatic conclusion 
17. 195 U. S, 27, discussed in 6 Mich. L. Rev, 277. 

18. 121 Pa. 192. 
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exercised. The will creating the power required it 
to be exercised by an instrument signed and 


by which it was alleged to 
as signed, but had no seal— 
definition of the word. There 
was, however, following the signature, a small pen 
mark one-sixteenth of an inch long such as the 
signer had used to indicate a period in other parts 
of the instrument. It had previously been held in 
other states that nothing was a unless it 
were an impression in wax.’*® Even Pennsylvania 
had held that at least a “scroll” was necessary.” 
The court greatly desired to give effect to the in- 
strument, but it could not declare a seal unneces- 
sary, because the will creating the power expressly 
required a seal ‘he court therefore gave mouth 
honor to the requirements of the will, actually dis- 
regarded it, and declared the small, adventitious 
pen mark to be a “seal.” The real reasons as given 
was that the world has outgrown the necessities of 
were of practical importance. 
openly and frankly disregard 


“sealed.” The writing 
have been exercised 


in any conventional 


“seal” 


an age when seals 


The court could not 


the obligation—not of the law, in this case, but 
of the will—so it evaded it in fact, by pretense, on 


hanged sociological conditions. 
is judicial change in rule is so 
sudden as in the examples given. In fact, most of 
it is slow. As Mr. Justice Holmes remarked, 
judges being precluded from making law by molar 
action do it by molecular action.** The important 
fact, however, and the point here stressed, is that 
they do change rulings and make ones, 
and they do it for gmatic reasons, out of regard 
of changing economic and social conditions. 

It may be argued that these unprecedented de- 
cisions are technically and accurately not legisla- 
tion, but that they are only judicial application of 
long established fundamental principles to new 
economic and social facts. Rylands v. Fletcher, * 
for instance, declared a principle of liability with- 
out fault. It may be said that Yost v. Pie Co. was 
only an application of that doctrine to new business 
conditions. The writer is willing to grant this for 
the sake of argument. But whether these decisions 
be considered legislation, determination of public 
policy, or the application of existing principles to 
new facts, the question raised is the same. 

Can the public policy be so wisely determined, 
be so soundly evaluated by an 
intelligent man not trained in the social sciences, 
as by an equally intelligent man who has been 
trained in the theories by which sound public pol- 
icy is deduced and the real needs of social and eco- 
nomic conditions are judged? 

One may, of course, take the arbitrary position 
that there is nothing to the alleged social sciences; 
that the welfare of the community is wholly a 
matter of empiricism and that any intelligent man 
is as competent to act upon the physical facts as 
is any other man howsoever trained. Certainly it 


the justification of 
Not all of tl 


new 










or the social factor 


has been something of a fashion to doubt the real 
worth of all but the “natural” sciences. “One can 


5 Tohns. (N. Y.) 239 
n, 1 Watts (Pa.) 322 
it hesitation that Judges do and must legis- 
s nly interstitially; they are confined from molar 
So. Pac. Co. v. Jennsen, 244 U. S. 205, 221. 












not but feel a little queasy when he uses the ex- 
pression ‘social science,’ because it seems as if we 
had not yet got anywhere near a real science of 
man.” “Aristotle’s treatises on astronomy and 
physics, and his notions of ‘generation and decay’ 
and of chemical processes, have long gone by the 
board, but his politics and ethics are still re- 
vered.”** 

But if this argument be sound, what becomes 
of “law” in the sort of decision under discussion? 
There is not the law of precedent behind them for 
they are, openly or covertly, without any prece- 
dent,—decisions justified by “public policy.” If 
then it be insisted that there are no rules for ascer- 
taining what constitutes public policy, if there is 
no social science from which it can be deduced, if 
it truly be, as may be urged, altogether a matter of 
personal, individual opinion, then these are indis- 
putably decisions not based on law or rule of any 
sort, but resting wholly in the will of the judge 
who renders them. They can no more be judg- 
ments according to law than were those of the cadis 
of Haroun al Raschid. This may not be undesirable 
under the circumstances, but at least the fact must 
be fairly faced. 

On the other hand, however, it is not at all 
impossible that much lack of social and economic 
progress and much evil therein are due wholly to 
the very idea that such progress can properly be 
left to mere intelligent and opportune empiricism. 
Lack of study and training in scientific theory con- 
cerning these matters may account for many of 
the existing evils. The same author from whom 
the last quotation was taken goes on to say, 
“Human affairs are in themselves far more intri- 
cate and perplexing than molecules and chromo- 
somes. But this is only the more reason for bring- 
ing to bear on human affairs that critical type of 
thought and calculation for which the remunerative 
thought about molecules and chromosomes has pre 
pared the way.” 

If in fact there is anything in socio-economic 
science which can aid a judge in properly applying 
old principles to new facts, if there are laws by 
which to adjudge the wisdom of one social rela- 
tion or another, if there is any guide to proper 
legislation in the data collected—and who is pre- 
pared flatly to deny it?—that science is essential, 
imperative learning for those who assume to guide 
the progress of the commonwealth. 

The moral, therefore, is simple. Knowledge of 
the law of precedent and statute may possibly equip 
lawyers to fill their own purses, but it alone does 
not fit them to serve the public in the way that their 
profession requires them to serve. It gives them 
but a partial and imperfect background for judg- 
ment and sound statesmanship. Hence, somewhere 
in his education, for the sake of the public whom 
he assumes to serve, every lawyer must be trained 
in that further knowledge which is requisite to safe 
guidance of our social future. 


23. Robinson, Mind in the Making, p. 7. 

24. The writer personally believes that a lawyer who does not 
himself understand the theories by which public policing is properly de- 
termined, or the standards by which the effect of social factors is to 
be weighed is not equipped to predict and persuade judicial action suffi- 
ciently for even his own financial success, | 











ACTIVITIES OF STATE BAR ASSOCIATIONS 





Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, comansttees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 








Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 








NEVADA 


Association Favors Higher Standards for Ad- 
mission to Bar 


The annual meeting of the Nevada Bar Associa- 
tion was held in Reno, Nevada, on April 21 and 22, 
1922. 

The opening address of President B. F. Curler 
dealt with the advisability of approving the recent 
recommendations of the American Bar Association 
with reference to legal education and admission to the 
bar. In this connection, he earnestly advocated that 
the recommendations be approved so far as the same 
were applicable to conditions in this State. The matter 
thus presented proved the main topic for interesting 
discussion during the two days’ sessions. 

A peculiar situation presented itself relating to the 
proposed requirement that a candidate for admission 
to the Bar should be a law-school graduate, in that 
there is no law school of any kind in the State of 
Nevada. It was the consensus of opinion that it would 
work a hardship on the young men and women of this 
State to adopt that provision, for the reason that it 
would compel them to travel to other states and to 
meet the large tuition fees generally charged non- 
residents, in addition to the normal expenses involved 
in securing such an education. 

The opinion of the meeting, however, favored the 
adoption of the American Bar Association report so 
far as it could reasonably be applied. Inasmuch as 
we have a splendid institution of learning in the Uni- 
versity of Nevada, the motion finally placed before the 
meeting was that the Nevada Bar Association recom- 
mend that all applicants for admission to the Bar 
should give evidence of at least two years’ study in 
a college and three years in the study of law, and in 
addition thereto, should be subjected to a strict written 
and oral examination on the law by an examining com- 
mittee. The motion was overwhelmingly carried, and 
the incoming President authorized to appoint a com- 
mittee to endeavor to have the same put into effect. 

This is a long step forward from the present 
system in this State, which consists simply in an oral 
examination by the Supreme Court, with no prelimi- 
nary requirements. 

Had the American Bar Association been able to 
recommend correspondence law schools, the entire 
report would undoubtedly have been approved. 

The officers elected for the ensuing year are: L. 
N. French, President, Reno; Charles L. Horsey, Vice- 
President, Pioche; George Sanford, Vice-President, 
Carson City; Anna M. Warren, Secretary, Reno, and 
E. L. Williams, Treasurer, Reno. 

Lester D. SUMMERFIELD, Secy. 


378 


NORTH CAROLINA 
Program for Annual Meeting Announced 


At the annual meeting of the North Carolina Bar 
Association to be held at Wrightsville Beach, June 27, 
28 and 29, Major Jesse I. Miller of the Washington 
City Bar, will deliver an address on the subject of 
“Federal Taxation.” Addresses will also be delivered 
by Gov. Cameron Morrison; Hon. A. Mitchell Palmer, 
of the Washington City Bar; Mr. Eugene Taylor, of 
the Asheville Bar, and others. The address of wel- 
come will be delivered by Hon. John D. Bellamy, of 
the Wilmington Bar. 


TENNESSEE 


Higher Standards for Bar Admission Discussed 
and Approved at Annual Meeting 
of Association 


At the annual meeting of the Tennessee State Bar 
Association, held at Memphis, May 31 and June 1, 
the report of the Committee on Legal Education, 
recommending a higher standard for admission to the 
bar than now obtains in Tennessee, was approved. The 
report was presented by Frank M. Bass, of Nashville, 
who made a forceful talk in support of it. He said 
that Tennessee was on a parity in the matter of admis- 
sion to the bar with the lowest states in the Union in 
which there was any regulation at all. The committee 
did not recommend making the requisite for admission 
as high as the standard set up by the American Bar 
Association as an ideal, for that would be too big a 
change than was possible at this time. But it recom- 
mended that no one should be allowed to take the bar 
examination until he should have spent at least two 
years in a reputable law school or in a law office. At 
present only one year in a law school or law office is 
required for taking the bar examination in Tennessee. 
The Supreme Court was requested to put into effect 
the rule suggested in the report and adopted by the 
association. 

The association adopted the report of a com- 
mittee recommending that the incoming president name 
a committee of seven to promote the passage by the next 
session of the General Assembly of a law defining the 
practice of law and another providing penalties for its 
violation—the former to be copied from the Missouri 
statute on the subject and the penal enactment to fol- 
low the Texas statute. It also concurred in a com- 
mittee recommendation for the passage of an act 
naming a codification committee of three members, 
with suitable appropriation for pay of the same. It 
further directed the Committee on Grievances to pro- 
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ACTIVITIES OF STATE Bar ASSOCIATIONS 





ceed against two lawyers, against whom serious charges 
of unprofessional conduct had been made. 

The addresses were of a high order and were 
greatly enjoyed. The Hon. Elias Gates in the presi- 
dent’s address, touched on the strong tendency of the 
day toward centralization, as reflected in recent Fed- 
eral Acts on various subjects. He concluded with a 
strong appeal for business-like methods in government 
and a greater appreciation of the homely virtue of 
thrift in that particular field. Hon. William L. Frier- 
son, of Chattanooga, former Solicitor General of the 
United States, spoke on “The Impeachment and Trial 
of Andrew Johnson; W. R. Landrum, of Trenton, on 
“Some Needed Reforms”; J. A. Susong, of Greenville, 


on “Passing of a Picturesque Form of Litigation” ; 
Judge Clarence N. Goodwin, of Chicago, on “Incor- 
poration of the Bar.” C. W. Metcalf delivered the 


address of welcome and D. Sullins Stuart, of Cleve- 
land, replied. 

The report of C. Raleigh Harrison, of Knoxville, 
Secretary and Treasurer, showed 636 active, and 77 
honorary members. At the session just closed 126 new 
members were admitted. 

The following officers were elected: President, 
Thomas H. Malone, Nashville; Vice-Presidents, D. 
Sullins Stuart, Cleveland; Frank M. Bass, Nashville; 
John F. Hall, Lexington; Secretary, Walter Chandler, 
Memphis; Treasurer, W. L. Owen, Covington; Dele- 
gates to the American Bar Association—Judge W. A. 
Owen of Covington, Giles Evans of Fayetteville, and 
W. B. Swaney of Chattanooga. 





TEXAS 


Hon. James Hamilton Lewis, of Illinois, Will 
Address Annual Meeting at Fort Worth 


The annual meeting of the Texas Bar Association 
will be held at Fort Worth, July 4-6. Judge E. B. 
Perkins, of Dallas, Chairman of the Board of Direc- 
tors of the state association, is in charge of the selec- 
tion of speakers for the meeting, and an interesting 
program has been prepared. Former United States 
Senator James Hamilton Lewis, of Illinois, will make 
one of the principal addresses. 


WASHINGTON 


State Association Extends Invitation to Amer- 
ican Bar Members to Attend Annual 
Meeting at Tacoma 


“On behalf of the Washington State Bar Associa- 
tion,” says a letter received by the Editor-in-Chief of 
the JournAL from Hon. Joseph McCarthy of Spokane, 
President of the Washington State Bar Association, 
“I wish to extend an invitation to the lawyers of the 
country to attend the meeting of our association en 
route to San Francisco.” 

President McCarthy accompanies the invitation 
with copies of the Bulletin of his state association giv- 
ing interesting information about the forthcoming 
meeting. The first session is scheduled for 9:30 P. M. 
August 1, and the proceedings will continue through 
to the afternoon of August 4. The meeting will be 
held at Paradise Inn on Mount Rainier, and plentiful 
accommodations, entertainment-and recreation are as- 
sured. Rainier National Park is one of the greatest 
natural attractions in the country and the meeting is to 
be held at the time of the year when its grandeur is 
most impressive. 


379 


Draft of Amendment to 
By-Law VII 


As Approved by the Committee on Profes- 
sional Ethics and Grievances 


The Committee on Professional Ethics and Griev- 
ances shall: 

(1) Assist State and Local Bar Associations in 
all matters concerning their activities in respect to the 
ethics of the profession, collect and communicate to 
the Association information concerning such activities 
and, from time to time, make recommendations on 
the subject to the Association. 

(2) Be authorized, in its discretion, to express 
its opinion concerning proper professional conduct 
and particularly concerning the application of the Can- 
ons of Ethics thereto, when consulted by officers or 
committees of State or Local Bar Associations. Such 
expression of opinion shall only be made after a con- 
sideration thereof at a meeting of the Committee and 
approval by at least a majority of the committee. 

(3) Be authorized to hear, in meeting of the 
Committee, upon its own motion or upon complaint 
preferred, charges of professional misconduct against 
any member of this Association. As a result of such 
hearing it may recommend to the Executive Commit- 
tee the forfeiture of the right to membership of any 
such member. All such recommendations shall be ac- 
companied by a transcript of the evidence and shall 
only be made after the accused member has been given 
notice of the nature of the complaint and after a rea- 
sonable opportunity has been accorded him or her to 
submit evidence and argument in defense. 

(4) Forfeiture of the membership of any mem- 
ber as hereinbefore provided shall become effective 
when approved by a majority of all of the members of 
the Executive Committee and all interest in the prop- 
erty of the Association of persons whose membership 
is so forfeited shall ipso facto vest in the Association. 
The membership in the Association, and all interest 
in the property of the Association of a member shall 
ipso facto cease upon his disbarment, or a final judg- 
ment of conviction of a felony. 

(5) Whenever specific charges of unprofes- 
sional conduct shall be made against any member of 
the Bar, whether or not a member of this Associa- 
tion, and the Chairman of the Committee on Profes- 
sional Ethics and Grievances is of the opinion that the 
case is such as requires investigation or prosecution in 
the courts, the same shall be referred by the Chairman 
to the appropriate State or Local Bar Association 
where such attorney resides and it shall be the duty of 
the Chairman, in co-operation with the local Vice Pres- 
ident of this Association for the State where such at- 
torney resides, to urge the appropriate officers or com- 
mittees of State or Local Bar Associations to institute 
inquiry into the merits of the complaint, and to take 
such action thereon as may be appropriate, with a view 
to the vindication of lawyers unjustly accused, and the 
discipline by the appropriate tribunal of lawyers guilty 
of unprofessional conduct. 

(6) The Committee, with the approval of the 
Executive Committee, shall formulate rules not in- 
consistent with this by-law to give effect to the fore- 
going provisions, which rules shall be published in the 
annual reports of the Association. 
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Legal Aspects of Foreign Trade 
By A. J. WoLFE 


Chief, Division of Commercial Laws, Bureau of For- 
eign & Domestic Commerce, Department of 
Commerce, Washington 


INCE April, 1922, the Division of Commercial 

Laws, Bureau of Foreign and Domestic Com- 

merce, Washington, has issued pamphlets giving 
the text, analyzed clause by clause, of The Hague 
Rules, 1921, defining the liability of cargo carriers; a 
pamphlet on the New Cuban Law on Sugar Crop 
Financing ; articles in Commerce Reports (Commercial 
Laws Section) on the following topics: Argentine Rul- 
ing on Bills of Lading, being a decision of the Supreme 
Court of Argentina to the effect that in shipments to 
the Argentine Republic clauses in Bills of Lading pro- 
viding for jurisdiction other than that of Argentine 
courts are null and void; new procedure in French 
commercial courts for expediting the hearing of com- 
mercial cases in connection with the French quasi- 
bankruptcy law (Réglement Transactionnel) ; Protest- 
ing Dishonored Acceptance in Latin-American Coun- 
tries ; Standard Sales Conditions adopted by the Amer- 
ican Exporters’ Association of Buenos Aires; New 
Municipal Taxes in Spain; Suspension of Payments 
in Cuba; Conditional Quotations in German Contracts 
(an explanation of the Preis Freibleibend Clause) ; 
New British Ruling on Through Bills of Lading 
(Hansson v. Hamel & Horley, Ltd., in House of Lords, 
on appeal, heard before Lords Buckmaster, Atkinson, 
Summer, Wrenbury, and Carson); Finnish Law on 
Dividend Taxation; Writing Insurance in Argentina ; 
Indian Taxes on Dividends; Indefinite Extension of 
Moratorium in Yucatan; Extending Drafts in Mexico; 
Moratorium in Fiume; Commercial Laws of Nether- 
lands East Indies; Insurance Law of Philippine 
Islands; Drafts on Australia; Goodwill as an Asset in 
International Commerce; Stamp Tax on Checks and 
Bills of Exchange in Spain; New Lighterage Clause 
for Port of London. 


Cost of Incorporating in Cuba 


The costs of organizing a stock company in Cuba 
are composed of the following items: 

1. Notarial fees ——The duties of the notary pub- 
lic in Habana differ from those in the United States. 
The notary public performs in Cuba much of the work 
undertaken by an attorney in the United States in con- 
nection with preparing the documents of incorporation. 
The fees of the notary depend on the length of the 
documents to be prepared, on the amount of the capi- 
talization, and on the completeness of the draft sub- 
mitted to him as the basis for the preparation of the 
required documents. Under ordinary circumstances the 
notary’s fees for this service range from $100 to $500. 

2. Fiscal dues—The dues payabie to the Treas- 
ury are one-fourth of 1 per cent of the paid-up capital 
stock. If not all the capital stock is issued at the time 
of organizing the stock company, the fiscal dues are 
payable as and when the stock issues are effected. 

3. Mercantile registry fees.—The mercantile 
registry has a tariff under which the following amounts 
are payable: Where the capital stock does not exceed 
$5,000, the charge is $1.50; over $5,000 and not ex- 
ceeding $20,000, $2; over $20,000 and not over $50,- 
000, $5; over $50,000 and not over $100,000, $10; 


above that, $10 for the first $100,000, and $1 for each 
additional $20,000. 

4. Municipal fees—The company must have its 
name entered in the tax office of the proper munici- 
pality and pay a municipal license tax that varies with 
the nature of its business. 

Insurance Law of Philippine Islands 

The Division of Commercial Laws Bureau of 
Foreign and Domestic Commerce, Washington, D. C., 
is in receipt of a copy of a bulletin entitled “The In- 
surance Law of the Philippine Islands,” forwarded by 
the Manila district office of the Bureau. The law ap- 
pears to be Act No. 2427 of the Philippine Legislature, 
enacted December 11, 1914, and amended on several 
occasions. This booklet, which was published by the 
insurance commissioner of the Philippine Islands, may 
be borrowed by interested readers of the Bar Associa- 
tion JoURNAL for a few days on application to the 
Bureau. The act regards as “foreign companies” com- 
panies formed, organized, or existing under laws other 
than those of the Philippine Islands, 

Judicial System of Palestine 

Minor jurisdiction in civil and criminal cases in 
Palestine is exercised by magistrates appointed by the 
Palestine Government. There are four district courts 
presided over by British judges, who sit with two 
Palestine members, trying cases without jury and 
hearing appeals from magistrates’ judgments. There 
is a Court of Appeals in Jerusalem with a British chief 
justice and a British vice-president hearing appeals 
from district courts. 

Officially the Ottoman law is applied, modified by 
recent enactments. The judges are handicapped by 
lack of familiarity with the Ottoman laws and with the 
languages of parties to suits, requiring the unreliable 
medium of interpreters. This has led to the practice, 
in commercial cases, of authorizing the president of a 
district court to appoint two persons of local com- 
mercial experience to sit with him in lieu of the other 
members of the court. These are judges of fact and 
not of law and aid the president in determining such 
issues of fact as may be necessary. An issue of fact 
is decided by majority. The questions are put by the 
president in writing and the answers are recorded by 
him, whereupon judgment is pronounced. 

There appears thus to have been established for 
an indefinite period in the matter of commercial cases 
assistance related to that now afforded by consular in- 
tervention temporarily, pending the ratification of the 
mandate, in the better trial and determination of crimi- 
nal and other cases affecting foreigners in Palestine. 





Charles Stetson Varian 


Charles Stetson Varian, prominent professionally 
both in Utah and Nevada, died March 25 at his home 
in Salt Lake City. Mr. Varian had held various politi- 
cal offices in Nevada, and later in Utah, to which state 
he removed in 1883. As assistant Federal District 
Attorney in the latter state, he was one of those who 
came into prominence in the “eighties” and early 
“nineties” in connection with the prosecution of un- 
lawful cohabitation cases and other legal complications 
growing out of clashes between the government and 
the officials of the Mormon church. During this period 
he was appointed District Attorney by President Har- 
rison, which position he held until 1893. Mr. Varian 
was president of the Utah State Bar Association in 


1896 and 1897. 
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that the States revolve like planets in their orbits about 
that central sun to the music of the Union. His opin- 
ion is the dynamo which has put impulse and force 
behind every act of Congress. The opinion of Iredell 
does not challenge the doctrine, but acts as a regulator 
upon the machine which would have otherwise threshed 
itself to pieces if the judges had said, “As a matter of 
personal opinion on our part, the Constitution is self- 
enforcing.”” Those two balanced doctrines have pro- 
duced the harmony of result that we have today. 
Then, too, there were cases of conflicting powers; 
there were questions of expatriation; there were 
questions as to whether this Court had power to set 
aside an Act of Congress contrary to the Constitution 
in which the gropings were timid and uncertain, but 
clearly foreshadowed the reasoning of the great Chief 
Justice in the decision of Marbury vs. Madison. 

These, Sir, are reminiscences of this Hall. Voices 
of the past come back to us. Today you visit, rededi- 
cate and reconsecrate, for the purpose of historic 
truth and justice, the place where a great Court first 
judged of a responsibility to judge. Never before, in 
all the history of Christendom, had there been put on 
any court the responsibility of enforcing obedience on 
the part of the Legislative branch and the Executive 
branch to the Constitution. The charter of our liber- 
ties is the reason of your appearance, and we thank 
you for your presence today to give it emphasis and 
e apewssion. 
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the train continues through the 


including Field and the world- 


famous Spiral Tunnels, arriving at Lake Louise about 
2:30 P. M. 

At Lake Louise are to be seen the Lakes in the 
Clouds, Moraine Lake, Valley of the Ten Peaks, Para- 
dise Valley, Sentinel Pass, Observation House on Big 
Bee Hive Mountain, Victoria, Lafroy Glaciers, etc. 
The afternoon and evening will be spent here and the 
following day (Sunday) will be spent between here 
and Banff, which is an hour’s run further East. The 
train will leave Banff about 7:00 P. M., Sunday and 
arrive at Minneapolis at 2:15 Tuesday afternoon. The 
afternoon and following day will be spent between 
Minneapolis and St. Paul. A definite program has not 
yet been prepared but it will be interesting. Leaving 
St. Paul Wednesday evening at 8:15 the train will 
arrive in Chicago at 8:15 A. M. Thursday, August 
24th. 

The Cost 

The railroad fare for the round trip from Chicago 
via the route of the Special Train is $104.00. To this is 
to be added $15.95 railroad fare for the side trip to Yellow- 
stone Park, $39.50 for automobile, hotel and meals while 
in Yellowstone Park, and $5.50 for the boat trip from 
Seattle to Vancouver, making a total of $164.95. (The 
train runs from Seattle to Vancouver over the Great 
Northern R. R., and any who prefer may use it instead 
of taking the boat trip.) 

The Pullman accommodations from Chicago for the 
round trip will be as follows: Lower, $90.00; upper, 
$70.00; compartment, $200.00; drawing room, $250.00. 

To this is to be added the railroad surcharge of 
$12.00 per person ($6.00 for children under 12 and over 5 
years of age), and a charge of $5.00 per person to furnish 
a fund for tips, etc, 

Where one person occupies lower berth the cost will 
be $107.00. 

Where one person occupies upper berth the cost will 
be $87.00. 

Where two persons occupy lower berth the cost will 
be $62.00 each, 
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Where two persons occupy compartment the cost will 
be $117.00 each. 

Where two persons occupy drawing room the cost will 
be $142.00 each. 

Where three persons occupy drawing room the cost 
will be $100.33 each. 

Where more than two persons occupy a compartment 
or more than three persons occupy a drawing room add 
$17.00 for each additional person to the compartment or 
drawing room charge. 

No meals are included in the above excepting those in 
Yellowstone Park. 

The dining car service throughout will be a la carte. 
No hotel accommodations are included excepting in Yel- 
lowstone Park. The party will have the use of the train 
at all times during the entire trip so it will not be neces- 
sary to secure hotel accommodations except at San Fran- 


cisco. 
Reservations 
Reservations for the round trip on this train should be 
made immediately to the Chairman, Thomas Francis 


Howe, 7 South Dearborn Street, Chicago, III. 

Each request should be accompanied by a deposit of 
$50.00 per person, which deposit will be refunded in event 
it is found impossible to make the trip. 


Railroad Tickets 


The railroad fares quoted above apply from Chicago. 
At other points buy a regular summer tourist ticket read- 
ing as follows: 


Chicago to Omaha..... ee ee ee C.& N. W. 
Omaha to Denver. ‘ ..Union Pacific 
Denver to Ogden. .Denver, Rio Grand & Western 
Ogden to Yellowstone........ ..Union Pacific 
Yellowstone to Ogden. .Union Pacific 
Ogden to San Francisco Southern Pacific 


Return 

San Francisco to Portland. . 

Portland to Seattle...... 

Seattle to Vancouver 

Vancouver to Portal 

Portal to St. Paul.. ..- 500 Line 

St. Paul to Chicago. ; .C.& N. W. 

Let your ticket agent know that this ticket is for a 
special train from Chicago so that there can be no varia- 
tions in this routing. Your local ticket agent cannot sell 
you the bus trip ticket for the trip through Yellowstone 
Park or the boat trip ticket from Seattle to Vancouver. 
The former can be purchased on the train after leaving 
Chicago, and the latter can be purchased on the train 
after leaving San Francisco. 

Those who go to San Francisco by other than the 
route of the special train, may secure reservations for the 
return special at proportionate sleeping car fares if ar- 
ranged in advance and if their railroad tickets read via the 
above return route. 

Tuomas Francis Howe, 
Chairman, Transportation Committee, 
Chicago Bar Association, 

7 South Dearborn Street, Chicago, III. 


..Southern Pacific 
..Union Pacific 
Great Northern 
Canadian Pacific 





The Special Train to the San 


Francisco Meeting 

HIS train will leave Chicago over the Chicago 
T & Northwestern Railroad on Sunday evening, 

July 30th, at 10:00 p. m., railroad time (11:00 
p. m. Daylight Saving Time). The train equipment 
will include all of the best features of the eastern 
limited trains. The cars will be all steel Pullman, 
and most of them will be compartment drawing 
room cars. The train will carry a lounge car with 
barber and bath, a full length observation car, and 
extra dining car capacity, so that there will be nc 
crowding at meals. The same dining cars will be 
carried all the way through. The train will also 


carry a ladies’ maid and a stenographer and will be 
supplied with news service, market reports, etc. 

The program given hereafter will be varied and 
many will make 


elaborated after it is known how 


the trip on the Special Train, and what their prefer- 
ences are regarding entertainment. The local Bar 
Associations at Colorado Springs and Salt Lake 
City will undoubtedly cooperate to make the sto; 
overs in those cities enjoyable. It is planned to 
have the dining cars available in the evening for 
card parties and the Committee is also endeavoring 
to provide other forms of entertainment on the train 
while en route. 

The train will arrive at Colorado Springs at 
7:00 A. M. (Mountain Time), the second morning 
after leaving Chicago, and will remain there until 
4:00 A. M. the following morning. The regular 
program of the day will be carried out by means of 
auto busses. Leaving Colorado Springs after break- 
fast, the automobiles will make the drive to the 
summit of Pike’s Peak. On the way plenty of time 
will be given at all points of interest with a consid- 
erable stop at the summit. After descending, 
luncheon will be had at Manitou, and a trip made 
through the Garden of the Gods and Canyon Drive 
to the Cave of the Winds. Ample time will be given 
for the trip through the Cave, and the busses will 
then drive through Manitou and Colorado Springs 
to the Seven Sisters’ Falls. Colorado Springs has 
two very fine hotels—the Antlers in the city, and 
the Broadmoor a few miles out, and it is planned to 
have dinner and a reception and dance in the eve- 
ning at one of these hotels. From Seven Sisters’ 
Falls the busses will drive to the hotel selected. 

For those who prefer other entertainment, a 
half day drive to Cripple Creek and a visit to the 
mines there will be arranged. Good golf grounds 
are also available—the course at the Broadmoor 
being especially interesting. All arrangements for 
any recreation can be made through the Committee. 

The train schedule from Colorado Springs is 
so arranged that it will reach the Royal Gorge at 
an hour when all may be up to enjoy the scenery. 
Special open air observation cars—small long flat 
cars with benches—will be attached to the rear, 
while going through the Gorge, so that all may 
have ample opportunity to view it. After leaving 
the Gorge the train during the day passes through 
the beautiful scenery of the Tennessee Pass, Eagle 
River Canyon and Canyon of the Grande by day- 
light. A short stop will be arranged at Glenwood 
Springs. 

The train will arrive at Salt Lake City at 9:00 
o’clock the following morning (Thursday). In the 
morning an auto sight-seeing trip has been ar- 
ranged, which will terminate at noon at the famous 
Tabernacle, where a special organ recital will be 
given. After luncheon a trip has been arranged by 
rail to Saltair Beach on the Great Salt Lake, re- 
turning in time for dinner and entraining at 8:00 
P. M. 

The train will arrive at West Yellowstone at 
7:00 A. M. the following (Friday) morning. Break- 
fast will be had on the train and at about 8:00 
o’clock the party will leave in automobiles for a trip 
through the Park, which will terminate Sunday 
night. 

Those who have already made this trip 
through Yellowstone Park and do not care to do so 
again may agreeably spend the time at one of the 
many fishing camps. The mountain trout fishing 
is the finest in the country, and those who are de- 
sirous of taking this form of recreation rather than 
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the trip through the Park can get full information 
by communicating with Mr. Howe, the Chairman 
of the Transportation Committee. 

The Yellowstone Park trip, as paid for, will in- 
clude automobile fare, meais from luncheon Friday 
to luncheon Sunday (inclusive), and hotel accom- 
modations, without private bath, for the two nights 
in the Park. An additional charge will be made to 
those desiring rooms with bath, and reservations 
can be arranged through the Committee after the 
train leaves Chicago. 

The party making the automobile trip through 
the Park will leave Yellowstone after breakfast and 
arrive at Old Faithful Inn in time for lunch. It is 
planned to spend the balance of the day in the 
Upper Geyser +e with dinner that night, and 
breakfast the following morning at the Old Faith- 
ful Inn, leaving Ok 1 Faithful Inn at 8:00 A. M. on 
Saturday morning, and it is planned to arrive at the 
Canyon Hotel in time for lunch and to spend the 
afternoon and evening visiting points of interest in 
that vicinity. The party will spend Saturday night 
at the Old Canyon Hotel, leaving there Sunday 
morning after breakfast and going by way of Mt. 
Washburn, Dunraven Pass and Tower Falls will 
arrive at the Mammoth Hot Springs in time for 
lunch. After leaving Mammoth Hot Springs a stop 
will be made at the Norris Geyser Basin, and a 
drive through the Madison River Canyon. The 
party will reach Yellowstone in the early evening 
and dinner will be served in the dining cars on ar- 


rival. The train will leave West Yellowstone after 
all the automobiles are in and arrive at Ogden early 
the next morning. 

On leaving Ogden the train will cross the mid- 
dle of Great Salt Lake over the famous Lucin Cut- 
Off—about thirty miles from shore to shore. About 
sundown it is planned to make a stop on the desert 
to give an opportunity for a desert party and to 
view the sunset over the mountains. 

The party will bid good-bye to the train in 
Oakland at about 7:30 on Tuesday morning, and 
cross over to San Francisco by ferry, arriving in 
San Francisco at about 8:00, in ample time to get 
located in the hotels before the opening session of 
the Conference of the American Bar Association 
delegates. 

Reservations for space on the Special Train for 
the San Francisco meeting should be made immedi- 
ately in order that the Committee can get the nec- 
essary railroad equipment allotted to it. Special 
railroad equipment of the better type, such as com- 
partment cars, special observation cars and diners, 
is limited and is in great demand during the vaca- 
tion period. The number signifying their inten- 
tion of taking the train is so great that it is going 
to be necessary to run the train in two or more 
sections and for this purpose additional equipment 
is needed which the railroads will not allot until 
actual reservations are made. Communicate with 
the Committee, Thomas Francis Howe, Chairman, 
7 South Dearborn Street, Chicago, Ill. 





RATES—SAN FRANCISCO HOTELS 
(European Plan) 


Single 

Hotel Without 
Argonaut . . $1.50 
Bellevue a attea 
Cartwright 
Cecil 
ED itt ctcbdendd éhawed adebedbdtatesanean 
Clift 
Fairmont 
Fielding . on 
Keystone . . 1.50 
Manx 2.00-2.50 
Palace . > ae 
Plaza 2.00—2.50 
St. Francis 3.00—4.00 
Somerton . . 1.50 
Stewart . 2.00 
Sutter .. 1.50 
Turpin . 2.50 
Washington 1.50 


Whitcomb Pe 
Wiltshire eS 


Note. The Wiltshire als« 


Double Extra Single Double Extra 
Without Person With With Person 
$2.00 $1.00 $2.00 $3.00 $1.50 

cone ‘ead 3.50—4.00 5.00—6.50 1.50 

2.50—-3.00 3.00—4.00 1,00 
3.00 5.00 1,00 
3.00 4.00 1.00 
4.00 6.00—7.00 ive 
5.00-—8.00 7.00—10.00 2.00 
<aaen ne 2.50-—3.00 3.00—4.00 rr 
2.00 re 2.75 3.25 pane 
3.00-3.50 1,00 3.00—5.00 4.00-6.00 1,00 

chen save 5.00—8.00 7.00—10.00 1,00 

3.00—4.00 1.00 3.00—4.00 5.00—6.00 1.50 

5.00—6.00 a 4.00—5.00 6.00—10.00 sane 

2.00—2.50 ee 2.50-—3.00 3.00—4.00 

3.50 nated 3.50—5.00 5.00—7.00 dune 

2.00 50 2.00 3.00 -50 

3.50 1.00 3.50 4.40 1.00 

2.00 1.00 2.50-—3.50 3.50—5.00 1.50 

a 3.00—5.00 4.00—6.00 ines 
3.00 4.00 1,00 


) offers a rate on the American plan of $4.25-$6.50; the Cecil of $6.00-$11.00. 





SUGGESTIONS FOR ITINERARIES CHICAGO TO 
SAN FRANCISCO 
No. 1 A Direct Route With No Stop Over 


Overland Limited Northwestern, Union Pacific & 
Southern Pacific 
Ly. Chicago Fri Aug.4 8:10P.M. C. & N. W. 
Ar. Omaha Sat. Aug.5 9:30A.M. C. & N. W. 
Lv. Omaha Sat. Aug.5 9:45A.M. Union Pac. 
Ly. Cheyenne Sat. Aug.5 10:15P.M. Union Pac. 
Ar. Ogden Sun. Aug.6 2:00P.M. Union Pac. 
Ly. Ogden Sun. Aug.6 1:20P.M. (PT)So. Pac. 
Ly. Sacramento Mon. Aug.7 10:15A.M. So. Pac. 
Ar. San Francisco Mon. Aug.7 2:30P.M. So. Pac. 
Pullman 
Lower berth, $23.63; upper berth, $18.90; section 


(minimum 1% railroad ticket), $42.53; compartment (min. 


2 railroad tickets), $66.75; drawing-room (min. 2 rail- 
road tickets), $84.00. 

No. 2. A Direct Route with No Stop Over 
Pacific Limited. Chicago, Milwaukee & St. Paul, Union 
Pac., So. Pac. 


Ly. Chicago Fri. Aug.4 10:45A.M. C.M. & St. P. 
Ar. Omaha Sat. Aug.5 12:44A.M. C.M.&St.P. 
Lv. Omaha Sat. Aug.5 1:20P.M. Union Pac. 
Ly. Cheyenne 

(Mountain Time) Sat. Aug.5 3:10P.M. Union Pac. 
Ar. Ogden Sun. Aug.6 6:40A.M. Union Pac. 
Lv. Ogden 

(Pacific Time) Sun. Aug.6 6:00A.M. So. Pac. 
Ar. Sacramento Mon. Aug.7 4:50A.M. So. Pac. 
Ar. San Francisco Mon. Aug.7 8:30A.M. So. Pac. 

Pullman rates same as above 
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No. 3. A Direct Route Including 23 Hours’ Stop at 
Salt Lake City 


Ly. Chicago Thur. Aug.3 8:00P.M. C.&N.W. 
Lv. Omaha Fri. Aug.4 9:40A.M. Union Pac. 
Ar. Salt Lake City Sat. Aug.5 2:20P.M. Union Pac. 
Lv. Salt Lake City Sun. Aug.6 12:55P.M. Union Pac. 
Ar.San Francisco Mon. Aug.7 2:30P.M. So. Pac. 


No. 4. Route of the Special Train arranged by the Com- 
mittee of the Chicago Bar Association with stop over 
at Colorado Springs, Salt Lake City (via Royal Gorge) 
and a three-day trip in Yellowstone Park. Thomas 
Francis Howe, 7 S. Dearborn St., Chicago, is Chair- 
man of the Committee and reservations should be 
arranged through him. 


Lv. Chicago Sun. July 30 10:00P.M. C.&N.W. 
Ar. Omaha Mon. July 31 11:;00A.M. C.&N.W. 
Lv. Omaha Mon, July 31 12:15 P.M. Union Pac. 
Ar. Colorado Sprgs. Tues. Aug 1 7:00A.M. D.& R.G 
Lv. Colorado Sprgs. Wed. Aug 2 4:00A.M. D.&R.G. 
Ar. Salt Lake City Thu. Aug. 3 9:00A.M. D.& R.G. 
Ly. Salt Lake City Thu. Aug. 3 8:00P.M. Union Pac. 
Ar. W. Yellowstone Fri. Aug. 4 7:00A.M. Union Pac. 
Lv. W. Yellowstone Sun. Aug. 6 8:00P.M. Union Pac. 
Ar. Ogden Mon. Aug. 7 7:00 A.M. Union Pac. 
Lv. Ogden Mon. Aug. 7 8:00A.M. So. Pac. 
Ar.San Francisco Tues. Aug. 8 8:00A.M. So. Pac. 


Rates from Chicago for above trip: 
Railroad fare, returning via any direct 
returning via northern route (Portland 
$119.95, 
Yellowstone Park trip, including auto, meals and 
lodging for two nights at hotel will be $39.50 additional. 
Pullman rates: Lower berth, $31.50; upper berth, 
$25.20; compartment, $89.25; drawing room, $110.50. 
No. 5. Yellowstone Park Via Gardiner (Northern Gate- 


route $101.95; 
and Seattle) 


way) 
Lv. Chicago Fri. July28 6:30P.M. Any line 
Ar. St. Paul Sat. July29 7:25A.M. Any line 
Ly. St. Paul Sat. July 29 11:05A.M. No. Pac. 
Ar. Gardiner Sun. July 30 5:30P.M. No. Pac. 


Three day tour of Yellowstone Park contingent on 
number of members traveling together and making ar- 
rangements in advance. 

This will entail an additional expense of $18.00 rail- 
road fare and about $10.00 Pullman fare. The cost of 
the trip through the Park is about the same as that 
mentioned in itinerary No. 4. 


Ly. Gardiner Thu. Aug.3 11:45A.M. No. Pac. 

Ar. Seattle Fri. Aug.4 10:20 P.M. No. Pac. 

Lv Seattle Sat. Aug.5 3:30P.M. O.W.R.N. 

Ar. Portland Sat. Aug.5 10:10P.M. O.W.R.N. 

Lv. Portland Sun. Aug.6 4:00P.M. So. Pac. 

Ar. San Francisco Mon. Aug.7 8:50P.M. So. Pac. 

No. 6. Route Via Colorado Springs and Royal Gorge with 
One Day Stop at Salt Lake City 

Lv. Chicago Wed. Aug.2 10:00 P.M. Rock Island 

Ar. Omaha Thu. Aug.3 1:50P.M. Rock Island 

Ar. Colorado Spgs. Fri. Aug.4 7:30A.M. Rock Island 

Lv. Colorado Spgs. Fri. Aug.4 10:55A.M. D.& R.G. 

Ar. Salt Lake City Sat. Aug.5 12:30P.M. D.& R.G. 

Lv. Salt Lake City Sun. Aug.6 12:30P.M. So. Pac. 

Ar. San Francisco Mon. Aug.7 2:30P.M. So. Pac. 

No. 7. Route Via Denver, Colorado Springs and Royal 
Gorge 

Lv. Chicago Thu. Aug.3 12:15A.M. C.&N. W. 

Ar. Omaha Thu. Aug.3 3:21P.M. Union Pac. 

Ar. Denver Fri. Aug.4 7:30A.M. Union Pac. 


Ar. Colorado Spgs. Fri. Aug.4 10:53A.M. D.& R.G 
Side trips to Pike’s Peak, Crystal Park, Garden of 
the Gods, etc. 


Ly. Colorado Spgs. Sat. Aug.5 10:10A.M. D.&R.G. 
Ar. Ogden Sun. Aug.6 7:30A.M. Union Pac. 
Lv. Ogden Sun. Aug.6 7:10 P.M. So. Pac. 
Ar. San Francisco Mon. Aug.7 10.50A.M. So. Pac. 


No. 8. Route Via Denver, Colorado Springs and Royal 
Gorge, Salt Lake City and Feather River Canyon 


Lv. Chicago Thur. Aug.3 11:00P.M. Burl. Route 
Lv. Omaha Fri. Aug.4 4:25P.M. Burl. Route 
Ar. Denver Sat. Aug.5 7:30A.M. Burl. Route 
Lv. Denver Sat. Aug.5 8:15A.M. D. & R. G. 
Lv.Colorado SpringsSat. Aug.5 10:58A.M. D. & R.G 
Lv. Pueblo Sat. Aug.5 12:20P.M. D. & R.G 
Pass Royal Gorge Sat. Aug.5 1:45P.M. D. & R.G 


Ar. Salt Lake City 





(Mountain Time) Sun. Aug.6 12:25P.M. D. & R. G. 
Lv. Salt Lake City 

(Pacific Time) Sun. Aug.6 11:40A.M. West. Pac. 

In Feather Mon. Aug.7 5:45A.M. West. Pac. 

River Canyon Mon. Aug.7 10:45A.M. West. Pac. 
Ar. Sacramento Mon. Aug.7 12:40P.M. West. Pac. 
Ar. Oakland Mon, Aug.7 5:05P.M. West. Pac. 
Ar. San Francisco Mon. Aug.7 5:45P.M. West. Pac. 


Pullman 
Lower berth, $23.63; upper berth, $18.90; section 
(minimum 1% railroad ticket), $42.53; compartment (mini- 
mum 2 railroad tickets), $66.75; drawing-room (minimum 
2 railroad tickets), $84.00 
No. 9. Route Via Grand Canyon 


Lv. Chicago Aug.2 8:00P.M. A. T. & S. F. 
Ar. Kansas City Aug.3 8:45A.M. A. T. & S. F. 
Members from St. Louis and points south, also from 
Omaha and St. Paul would join party here. 
Lv. Kansas City Aug.3 9:00A.M. A. T. & S. F. 
Ar. Albuquerque Aug.4 10:30A.M. A. T. & S. F. 
Lv. Albuquerque Aug.4 11:00A.M. A. T. & S. F. 
Ar. Grand Canyon Aug.5 8:20A.M. A. T. & S. F. 
Ly. Grand Canyon Aug.5 7:25P.M. A. T. & S. F. 
Ar. Barstow Aug.6 3:25P.M. A. T. & S. F. 
Lv. Barstow Aug.6 3:55P.\ A. T. & S. F. 
Ar. San Francisco Aug.7 8:35A.M. A. T. & S. F. 


If desired, tickets may be routed from Grand Canyon 
via Los Angeles, thence to San Francisco via Southern 
Pacific, requiring approximately same length of time. 

Pullman Rates Via Grand Canycn 

Lower, Chicago to San Francisco, $28.13; Upper, Chi- 
cago to San Francisco, $22.50; Compartment, Chicago to 
San Francisco, $78.75; Drawing Room, Chicago to San 
Francisco, $99.00; Grand Canyon side trip, $9.12. 

No. 10. Route Via Glacier National Park 


Lv. Chicago Sun, July30 6:30P.M. Any line 
Ar. St. Paul Mon, July31 7:25A.M. Any line 
Ly. St. Paul Mon. July 3111:15A.M. G.N. 
Ar. Glacier Park Tues. Aug. 1 8:12 P.M. G.N. 


Two days in Glacier Park. 


.v. Glacier Park Thur, Aug. 3 8:12 P.M. G.N. 
Ar. Spokane Fri, Aug. 4 7:25A.M. G.N. 
Ar. Seattle Fri. Aug. 4 8:00P.M. G.N. 
Lv. Seattle Sat. Aug. 5 3:30P.M. O.W.R.N., 
Ar. Portland Sat. Aug. 510:10P.M,. O. W.R.N., 
Ly. Portland Sun. Aug. 6 4:00P.M. So. Pac. 
Ar. San Francisco Mon. Aug. 7 8:50 P.M. So. Pac. 

No. 11. Route Via The Canadian Rockies 
Lv. Chicago Sun. July 31 6:35 P.M. Soo Line 
Ar. Banff Wed. Aug. 2 7:35A.M. Can. Pac. 
Lv. Montreal Sun. July 31 5:00 P.M. Can. Pac. 
Ar. Banff Wed. Aug. 2 1:05 P.M. Can. Pac. 
Ly. Toronto Sun. July 31 9:00 P.M. Can. Pac. 
Ar. Banff Wed. Aug. 2 1:05 P.M. Can. Pac. 
Lv. Banff Thur, Aug. 3 8:45A.M. Can. Pac. 
Ar. Lake Louise Thur. Aug. 310:00 A.M. Can. Pac. 
Lv. Lake Louise Fri. Aug. 410:10 A.M. Can. Pac. 
Ar. Vancouver Sat. Aug. 5 9:00A.M. Can. Pac. 
Lv. Vancouver Sat. Aug. 510:30A.M. C. P. Steamer 
Ar. Seattle Sat. Aug. 5 9:30P.M. C. P. Steamer 
Lv. Seattle Sat. Aug. 511:15 P.M. Union Pacific 
Ar. Portland Sun. Aug. 6 6:45A.M. Union Pacific 
Ly. Portland Sun. Aug. 6 4:00 P.M. Southern Pac. 
Ar. San Francisco Mon. Aug. 710:00 P.M. Southern Pac. 
Return 

Lv. San Francisco Sat. Aug.12 4:00 P.M. Southern Pac. 


Ar. Portland Sun. Aug.1310:00 P.M. Southern Pac. 
Lv. Portland Mon, Aug. 1411:00 P.M. Union Pacific 
Ar. Seattle Tues. Aug. 15 6:30 A.M. Union Pacific 
Lv. Seattle Tues. Aug. 15 10:30 A.M. C. P. Steamer 
Ar. Vancouver Tues. Aug.15 9:30P.M. C. P. Steamer 
Lv. Vancouver Wed. Aug. 16 8:30A.M. Can. Pac. 
Ar. Sicamous Wed. Aug. 1610:40 P.M. Can. Pac. 
Lv. Sicamous Thur. Aug. 17 9:05 A.M. Can. Pac. 
Ar. Lake Louise Thur. Aug.17 8:05 P.M. Can. Pac. 
Lv. Lake Louise Sat. Aug.1910:00A.M. Can. Pac. 
Ar. Banff Sat. Aug.1911:00 A.M. Can. Pac. 
Ly. Banff Sun. Aug.20 1:52 P.M. Can. Pac. 
Ar. Montreal Wed. Aug. 23 2:00 P.M. Can. Pac. 
Ly. Banff Sun. Aug.20 9:22 P.M. Can. Pac. 
Ar. Chicago Wed. Aug. 23 9:15A.M. Can. Pac. 


Tickets reading via Montreal or Toronto gateways will be 
honored via the Great Lakes Steamers on payment of $10.00 
extra, which includes meals and berth. 











